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Should TCEQ Set the Price for Water?
“Yet, the essential principles of sound public policy requiring the protection of the elemental and larger rights of the people as a whole are so written in this measure as to make it impossible that ‘predatory wealth’ shall ever wrap its slimy tentacles about and draw within its grasping clutches this great natural resource, and use its blighting power to wring exactions from our people. . . .  It is expressly provided that all rates for water shall be just and reasonable and without discrimination, and that all persons entitled thereto shall be alike supplied.  Adequate means are provided for the enforcement of these requirements.”  

-- Rep. D.W. Glasscock, Address to the Texas House on H.B. 37 (1913)  
I.  
Evolution of TCEQ’s Wholesale Water Rate Jurisdiction


A.  
Water Code Provisions Based on Early Statutes
1.  
Section 11.036 – water used with or without contract
2.   
Section 11.041 – denial of water available from conserved or stored supply 
3.  
Section 12.013 – jurisdiction over wholesale water furnished by a city, town or village to another political subdivision


B.  
Water Code Chapter 13 Provisions
1. 
Section 13.043(f) – review of reasonableness of charges by wholesale water or sewer service provider


2.  
Section 13.044 – de novo rate jurisdiction in cases where a special district is required to purchase water or sewer service from the city 

C.  
Scope of Rate Jurisdiction: expanded beyond property owners adjacent to irrigation canals to encompass other contracts


1.  
Texas Water Rights Comm’n v. City of  Dallas, 591 S.W.2d 609 



(Tex. Civ. App. – Austin 1979, writ ref’d n.r.e.)
2.  
City of San Antonio v. Texas Water Comm’n, 407 S.W.2d 752 (Tex. 1966)

D.  
Transfer of Rate Review Jurisdiction from Public Utility Commission to Texas Water Commission (1985)


E.  
TCEQ’s Rate Review Jurisdiction:  sparingly invoked and infrequently 



exercised 



1.  
Texas Water Comm’n v. City of Fort Worth, 875 S.W.2d 332 (Tex. 
App. – Austin 1994, writ denied)  [based on Texas Water Code § 13.043(f)]
a. Even if all parties request review, the Commission may not institute a review proceeding regarding contractual rates without first finding that the rates adversely affect public interest.  

b.  
For a Commission finding of such adverse effect, the rate must be found to be “unjust, unreasonable, preferential, prejudicial, or discriminatory.”
2. Commission Rules:  Chapter 291, subchapter I

a.  
 At least one of four public interest criteria must have been violated for the Commission to determine that a protested contractual rate adversely affects the public interest (30 TAC § 291.133):
i.  contract that impairs a water supplier’s ability to continue providing service

ii. contract that prevents a water purchaser’s ability to continue providing service to customers

iii. rates under contract, as compared to other customers, that are unreasonably discriminatory

iv. contract rate results from abuse of monopoly power in providing water or sewer service 

b.  
The petitioner has the burden of proof in evidentiary proceedings to determine whether the protested rate is adverse to the public interest (30 TAC § 291.136).

F. 
State Court Jurisdiction:  no district court review of wholesale water rates until after TCEQ’s adjudication of the issue  

1.  
Texas Water Code §§ 11.036(b), 12.013

2.  
See, e.g., Trinity Water Reserve, Inc. v. Evans, 829 S.W.2d 851 (Tex. App. – Beaumont 1992, no writ)
II.  
Public Policy Favoring TCEQ Jurisdiction 

A. Notwithstanding the general rule that TCEQ lacks authority to review terms of contracts, contracts against declared public policy of the State of Texas are not enforceable.   

B. State regulatory jurisdiction to review wholesale water rates is needed, and in the public interest, to prevent abuse of effective monopoly power over water resources.
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