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 SEQ CHAPTER \h \r 1THE INTERSECTION OF WATER RIGHTS, 

WATER QUALITY REGULATION, AND RUNOFF CONTROLS * SEQ CHAPTER \h \r 1
I.  
INTRODUCTION 

In 1977 the Texas Legislature abolished the Texas Water Quality Board and the Texas Water Rights Commission, consolidating the two agencies into the Texas Department of Water Resources.
  The theory was that consolidation of both functions in the same agency might allow closer coordination of water quality and water rights regulation, and possibly even result in “one-stop permitting.”  Although an interesting experiment, it did not work.  Water quality and water rights functions of the agency remained largely independent.


Through its various subsequent incarnations as the Texas Natural Resources Conservation Commission and, now, the Texas Commission on Environmental Quality (the “TCEQ” or the “Commission”), with the addition of solid waste, hazardous waste, and air pollution control regulatory authority, the goal of “one-stop permitting” for water quality and water rights has come no closer to reality.

Nevertheless, the connection between the two functions is becoming increasingly clear.  The volume of water available undeniably impacts instream uses, the concentration of pollutants, and, hence, achievement of water quality standards.
  Similarly, the ability to obtain legal authorization to divert, impound, and store water is essential to controlling storm water and non-point source pollution.

This paper examines two examples of activities requiring coordination of traditional water rights regulatory authority with water quality regulation and runoff controls that may be associated with non-point source pollution control. 
II.  
RUNOFF AND NON-POINT SOURCE POLLUTION CONTROL


A.  
Background 
“Non-point source pollution” is pollution from diffuse sources that do not have a single point of origin or are not introduced into receiving water from a specific outlet.  As the TCEQ defines the term in its rules for its monitoring and assessment program for watershed/basin water quality:

*The authors acknowledge and rely on the background discussion and practical agency perspective on these issues set out in a recent seminar paper by the head of the TCEQ’s Water Rights Permitting and Availability Section, Todd Chenoweth.

Nonpoint source pollution – Generally results from land runoff, precipitation, atmospheric deposition, drainage, seepage, or hydrologic modification.  Any source of pollution that is not subject to regulation as a “point source.”

Non-point source pollutants may originate from rural/agricultural activities (e.g., pesticides), effluent from septic tanks, and various wastes from urban activities (e.g., road salts, oily wastes).  Such pollutants are commonly carried off the land by storm water runoff; non-storm water flows occur from sources other than rainwater (e.g., car washing, street cleaning).  These types of non-point source pollution can significantly affect surface water quality. For this reason, various types of water quality restrictions may influence a landowner’s choice and use of management practices designed to control storm water runoff.
  


Local, state, and federal regulations frequently impose requirements designed to control non-point source pollution, and a frequently required control mechanism is detention ponds.  Whether a detention pond requires a state water rights permit is a fact-specific question.  Similarly, both non-point source pollution control and management of runoff frequently involve modification of natural flow patterns.  Such modifications of natural flow patterns implicate both statutory and common law standards regarding the obligation of the upland property owner not to increase the natural flow on his downstream neighbors.  The application of state water rights law to both of these areas is discussed below.

B.  
Surface Water Permitting Requirements 

1.  General doctrine – state ownership of surface water


The first issue to resolve is ownership.  Depending upon who owns the water, different standards apply.  As a general matter, surface water is owned by the State and available for use pursuant to the statutory appropriation process.  Texas Water Code § 11.021(a) provides:

The water of the ordinary flow, underflow, and tides of every flowing river, natural stream, and lake, and of every bay or arm of the Gulf of Mexico, and the storm water, floodwater, and rainwater of every river, natural stream, canyon, ravine, depression, and watershed in the state is the property of the state.


Section 11.021(a) appears to assert state ownership over every type of surface water.  “[S]torm water, floodwater, and rainwater of every . . . watershed in the state” leaves very little for private ownership.  The provision has not, to date, been construed by either the courts or the state agencies as broadly as its express terms.  Nevertheless, given the breadth of the “state water” definition, it is both conservative and reasonable to assume that the water involved in a project is state water, and that a permit will be required unless (a) an exception to the state ownership rule exists, or (b) an exemption from the state permit requirement applies.

2. Diffuse surface water – an exception to state ownership
Diffused surface water is water on the surface of the land that has not yet entered a watercourse.  Generally, this water is rainfall runoff, although water left in upland areas after a flood recedes may also qualify.  The TCEQ’s rules define “diffused surface water” as

Water on the surface of the land in places other than watercourses.  Diffused water may flow vagrantly over broad areas coming to rest in natural depressions, playa lakes, bogs, or marshes.  (An essential characteristic of diffused water is that its flow is short-lived.)

Diffused surface waters are the property of the owner of the soil, not the State, until they enter a watercourse and become state water or riparian water.
  Consequently, the definition of a “watercourse” assumes some significance.  

In some instances, determining the existence of a watercourse is relatively straightforward.  Navigable streams are generally considered watercourses.  Any stream retaining an average width of thirty feet from its mouth, measured from cut bank to cut bank, is considered legally navigable.
  The State holds the waters of navigable streams in trust for the public and, therefore, they are subject to appropriation.
  The State also owns the lands underlying navigable streams.
  Although the State does not own the lands underlying non-navigable water, it does have the right to transport water through watercourses, including non-navigable streams, for a public purpose without seeking permission from riparian landowners.
  As discussed below in the context of water reuse, the State must grant authorization for use of the bed and banks of a flowing stream to convey water from one point to another.    

In other instances, determining the existence of a watercourse is less clear.  A watercourse has three characteristics: (a) a channel, with a well-defined bed and banks, (b) a current of water, and (c) a permanent source of supply.
  Application of these criteria, however, can be challenging.  The bed and banks may be “slight, imperceptible, or absent” in some instances without the stream losing its character as a watercourse.
  However, a watercourse is more than a low area in a pasture or a typical west Texas draw.
  The channel should be the result of the action of flowing water over an extended period of time.
  The requirement of a current is also flexible.  The current “need not be continuous and the stream may be dry for long periods of time.”  (The watercourse at issue in the Hoefs case usually ran for a day or two after a big rain, and from one to twenty-two times annually.)
  Similarly, it is not necessary that water always be present to satisfy the “permanent source of supply” requirement; the determinative question is whether the conditions occur with sufficient regularity for the utility of the water supply for agriculture and other beneficial purposes.
  The distinction between an “unnamed intermittent tributary” and a “low area of the pasture” can be largely in the eyes of the beholder, and it is precisely this distinction that will determine whether the water involved is state water or diffused surface water.
If the area collecting water is a watercourse, and almost anything that shows up on a USGS topographic map could be, then a state water rights permit will be required for impoundment of water, unless an exemption from the permitting requirement is applicable.  Prior to addressing permit exemptions, however, one requirement applicable to diffused surface water should be noted.  Texas Water Code § 11.086 states, in part:
(a) No person may divert or impound the natural flow of surface waters in this state, or permit a diversion or impounding by him to continue, in a manner that damages the property of another by the overflow of the water diverted or impounded.

(b) A person whose property is injured by an overflow of water caused by an unlawful diversion or impounding has remedies at law and in equity and may recover damages occasioned by the overflow.
 
 

“Surface waters” as used in this section refers to diffused surface waters.  Until this statute’s predecessor was adopted in 1915, land granted under the common law was subject to the “common enemy doctrine,” which allowed a landowner to divert excess water from his land onto his neighbor’s on the theory that it was a common enemy.  The adoption of Section 11.086’s predecessor in 1915 made the civil law rule, under which a landowner may not burden adjacent lands with any greater burden than would occur under natural flow conditions, applicable to all property in Texas.
  Thus, to the extent a project or property development modifies the natural flow patterns of diffused surface water, the possibility of liability to adjacent property owners is raised.  That this is a serious possibility is demonstrated by the fact that Section 11.086 is the most litigated, or at least most annotated, provision of the Texas Water Code.



 3.   Domestic and livestock use – an exemption from permitting

If a watercourse exists, and an impoundment is necessary for either runoff control or treatment of non-point source pollution, the most frequently applied exemption from the permitting requirement is found in Texas Water Code § 11.142, which provides:


(a) Without obtaining a permit, a person may construct on the person’s own property a dam or reservoir with normal storage of not more than 200 acre-feet of water for domestic and livestock purposes. . . .  This exemption does not apply to a commercial operation.

< Text of subsec. (b) as inserted by Acts 2001, 77th Leg., ch. 966, § 2.09 >


(b) Without obtaining a permit, a person may construct on the person’s property a dam or reservoir with normal storage of not more than 200 acre-feet of water for fish and wildlife purposes if the property on which the dam or reservoir will be constructed is qualified open-space land, as defined by Section 23.51, Tax Code.  This exemption does not apply to a commercial operation.

< Text of subsec. (b) as inserted by Acts 2001, 77th Leg., ch. 1427, § 1 >


(b) Without obtaining a permit, a person may construct on the person’s property in an unincorporated area a dam or reservoir with normal storage of not more than 200 acre-feet of water for commercial or noncommercial wildlife management, including fishing, but not including fish farming.

* 
*
*


(d) Without obtaining a permit, a person may construct or maintain a reservoir for the sole purpose of sediment control as part of a surface coal mining operation under the Texas Surface Coal Mining and Reclamation Act (Article 5920-11, Vernon’s Texas Civil Statutes).
The most significant limitation of the domestic and livestock exemption is that it does not apply to commercial activities.  An impoundment that is part of a commercial operation must obtain a water rights permit.  Similarly, ponds that are amenities of a residential subdivision, owned by the property owners’ association, have been required to obtain permits.  Note also that the exemption for sediment control structures is limited to strip mining operations.
4.   Obtaining a state water rights permit
If a structure impounds state water, and does not qualify under Section 11.142’s domestic and livestock exemption, it must obtain a permit to appropriate state water.  It is unlawful to willfully take, divert, or appropriate any state water for any purpose without first complying with all applicable requirements of Chapter 11 of the Texas Water Code.  Violators are also subject to civil and administrative penalties.
  To make matters worse, in many parts of the state, obtaining a permit can be challenging.

A person desiring to appropriate state water must obtain a permit from the TCEQ.
   The permit may be granted only if, after filing of a proper application, payment of the required fees, and notice and hearing, the applicant shows that: (1) unappropriated water is available in the source of supply; (2) the proposed appropriation:  is intended for a beneficial use, does not impair existing water rights or vested riparian rights, is not detrimental to the public welfare, considers various environmental and water quality assessments required by statute, and addresses a water supply need in a manner consistent with the state water plan and the relevant approved regional plan(s); and (3) reasonable diligence will be used to avoid waste and achieve water conservation.

In addition to the regular appropriation permit issued under Section 11.121, the Commission issues several types of more restrictive permits authorized by the Texas Water Code, including: temporary permits,
 contractual permits or amendments that authorize use by a third party not expressly authorized under the base permit,
 permits authorizing the conversion of an exempt domestic and livestock reservoir to other beneficial uses,
 emergency authorizations to appropriate or use state water,
 and term permits.
  


C.   
Permitting Requirements Applicable to Runoff Control 
            As outlined by the EPA’s watershed protection materials, the general goals of storm water management practices include maintaining groundwater quality and recharge, reducing storm water pollutant loads, protecting stream channels, preventing increased overbank flooding, and safely conveying extreme floods.
  Among the common structural techniques for controlling storm water quantity and quality, the use of storm water detention ponds and techniques to divert or re-route the flow of runoff may trigger water rights permitting requirements under Texas law, if state water is appropriated, diverted, or stored.
  As discussed above, the key distinction is that between diffused surface water and water that has reached a defined watercourse (state water).  

1.  Storm water detention ponds


The crucial factor in whether a water rights permit will be required for a storm water detention pond is whether the pond is on a watercourse.  If it is not, no Chapter 11 permit is required if only diffused surface water is being collected.  Even if the detention pond is on a watercourse, in practice the TCEQ is not likely to require a Chapter 11 permit if the pond is designed to detain the water only for a short period of time, that is, a pond designed to “attenuate” or slow down the rate of flow of the runoff.  (Any beneficial use of the water, however, would require a water rights permit.)  On the other hand, a storm water retention pond (on a watercourse) designed to permanently capture and hold some volume of storm water must be permitted under Chapter 11 provisions and TCEQ rules.    

2.  Routing storm water runoff 


For the technique of re-routing the flow of storm water runoff, the critical definition of a “watercourse” again comes into play.  A permit will generally be required if the water to be re-routed has reached a watercourse, that is, has become state water.  The TCEQ’s Water Right Section, however, notes that it has recognized an exception to this general requirement where “the re-routing of the watercourse is totally on the owner’s own property and the altered watercourse will leave the property at the same point that it did naturally.”
  


3.  Water supply options


As described above, if the circumstances surrounding a particular application of a storm water management technique so require, the landowner must obtain a water rights permit under Section 11.121.  However, in a fully appropriated watershed (which is the case with many of the river basins in Texas), it will not be possible to obtain such authorization because no unappropriated water is available for appropriation by the new permit.  Thus, for the project to go forward, some source of water must be found to offset evaporation losses that occur during dry periods.  
In such cases several options are available to supply the water to offset losses and allow issuance of the permit.  One alternative is inclusion of a condition that the permittee make up for water lost to evaporation by pumping groundwater as necessary to maintain the structure at its full capacity when evaporation would otherwise cause the level to decline.  A similar requirement can be implemented by purchasing surface water to offset losses from a supplier with a senior water right.  Another alternative, if a permanent authorization for the facility is not required, is obtaining a “term permit” from the TCEQ.
  The Commission normally issues term permits when unappropriated water is not available on a permanent basis. Such a permit may be issued, if other appropriators are not currently making full use of their appropriations, for a term of years until the water is needed by senior appropriators.  Often such term permits are renewable at the expiration of the initial term.  
III.
WATER QUALITY CONSIDERATIONS IN WATER RIGHTS PERMITTING 

Just as water rights regulatory requirements impinge upon what may be primarily a water quality related project, water quality and environmental requirements are playing an increasingly large role in water rights permitting.

Water rights permitting statutes themselves contain various provisions requiring the TCEQ to consider environmental and conservation oriented impacts of any application to store, take, or divert surface water.  The Commission must consider the effects, if any, on groundwater or groundwater recharge.
  It must assess the effects, if any, of the issuance of the permit on the bays and estuaries of Texas.
  Finally, it must include, to the extent practicable in light of all public interests, permit conditions that it considers necessary to maintain existing instream uses,
 the water quality of the river or stream to which the permit would apply,
 and fish and wildlife habitats.
  
One area in which water quality criteria come into play directly in water rights permitting is the establishment of instream flow requirements, which are normally contained in new permits and which normally require that a minimum flow be present at a defined point of the watercourse before water may be stored or diverted under the permit.  In establishing the instream flow requirement, the TCEQ now requires as a minimum that the seven-day, two-year low flow (7Q2) be maintained.  This is the flow level normally used in computing of effluent discharge limitations and in determining whether instream water quality criteria are satisfied.  
IV.  
RIGHTS IN TREATED WASTEWATER EFFLUENT
In part because of the good job municipalities and others have done fulfilling their obligations with regard to water quality, a controversy has developed regarding water rights in treated sewage effluent.  It is centered upon the question of ownership rights in treated wastewater effluent following its discharge into a watercourse.


A.  
Background
 SEQ CHAPTER \h \r 1 SEQ CHAPTER \h \r 1The TCEQ now has pending before it numerous applications to authorize the reuse of treated wastewater effluent, including several competing applications in the Colorado and Trinity River Basins.
  The interests competing for rights to reuse the water generally include (1) the municipalities or other entities treating and discharging the wastewater, (2) the holders of the base water rights, from which the treated effluent is derived, and (3) other, frequently senior, water rights holders in the basin.  Although various aspects of the issue have been addressed by both the legislature and the TCEQ, its current resolution is far from clear.
The Texas Legislature addressed reuse of water in Senate Bill 1 in 1997 (“S.B. 1”).
  “Direct reuse” of municipal effluent, e.g., piping the effluent to a park or golf course for irrigation prior to its discharge into a state watercourse, has long been recognized.  Texas Water Code § 11.046(c), adopted as part of S.B. 1, provides for such reuse as follows:   SEQ CHAPTER \h \r 1
Except as specifically provided otherwise in the water right, water appropriated under a permit, certified filing, or certificate of adjudication may, prior to its release into a watercourse or stream, be beneficially used and reused by the holder of  [that water right] for the purposes and locations of use provided in the [water right].  Once water has been diverted . . . and then returned to a watercourse or stream, however, it is considered surplus water and therefore subject to reservation for instream uses or beneficial inflows or to appropriation by others unless expressly provided otherwise in the [water right].

The TCEQ’s “municipal use” definition now includes not only the initial use of treated water from the municipal supply system, but also irrigation and other uses of reclaimed water in lieu of treated water.
  Thus, unless a water right contains a restriction requiring the water right holder to discharge some portion of the water diverted back to the stream, a water right holder may make direct reuse of the entire volume of water diverted prior to discharging it back into a watercourse.  
B.  
Competing Approaches to Indirect Reuse of Treated Wastewater Effluent 

Proponents of the municipal/discharger interest argue that if the discharger does not intend to abandon its ownership interest upon discharge, it ought to be able to obtain a “bed and banks” authorization from the TCEQ that allows it to divert an equivalent amount of water downstream of the discharge point, less any amounts deducted by special conditions to protect the environment and other water rights holders.
  Existing senior water right holders, on the other hand, point to Section 11.046(c) as recognizing that the discharger loses its ownership interest upon discharge into a watercourse, making the water available either for new appropriation or for existing appropriators.  Holders of the base water right, from which the effluent was derived, point to the final phrase of Section 11.046(c) and argue that, with an amendment of the base water right, the loss of ownership upon discharge can be avoided making the appropriation for reuse theirs. 

Additionally, the situation is further complicated because rights vary depending upon the source of water from which the effluent is derived.  Another S.B. 1 addition, Texas Water Code § 11.042(b),
 specifically addresses and authorizes the indirect reuse of groundwater-based effluent or return flows.  It states:

A person who wishes to discharge and then subsequently divert and reuse the person’s existing return flows derived from privately owned groundwater must obtain prior authorization from [TCEQ] for the diversion and the reuse of these return flows.  The authorization may allow for the diversion and reuse by the discharger of existing return flows, less carriage losses, and shall be subject to special conditions if necessary to protect an existing water right that was granted based on the use or availability of these return flows.  Special conditions may also be provided to help maintain instream uses and freshwater inflows to bays and estuaries.  A person wishing to divert and reuse future increases of return flows derived from privately owned groundwater must obtain authorization to reuse increases in return flows before the increase.
 

Note that historically discharged groundwater-based effluent, upon which other water rights and instream uses may have come to depend, is subject to a different standard than new or increased discharges of groundwater-based effluent.  Reuse of developed surface water, imported from outside the river basin, would presumably be subject to this same standard because it, like groundwater, represents a new source of supply to the basin, impacting other water rights and environmental flow requirements in the receiving basin in the same manner as a groundwater source.  
 SEQ CHAPTER \h \r 1Section 11.042(c), also added by S.B. 1, is the provision primarily relied upon by advocates of the discharger’s continuing right of reuse of surface water.  It states in relevant part:

Except as otherwise provided in Subsection (a) of this section, a person who wishes to convey and subsequently divert water in a watercourse or stream must obtain the prior approval of the commission through a bed and banks authorization.  The authorization shall allow to be diverted only the amount of water put into a watercourse or stream, less carriage losses and subject to any special conditions that may address the impact of the discharge, conveyance, and diversion on existing permits, certified filings, or certificates of adjudication, instream uses, and freshwater inflows to bays and estuaries.
 

This provision clearly allows the TCEQ to authorize the use of bed and banks to convey water, but does not expressly indicate the type of water addressed, or whether reuse is involved.   

The key question that has emerged from consideration of the competing interests is whether a new authorization for indirect reuse amounts to and should be treated as a new appropriation of water, with a new priority date.  The question can arise either in the context of a discharger, asserting a right of continuing ownership, that seeks only a “bed and banks” authorization for downstream diversion and use, or in the context of an existing water rights holder that seeks an amendment to add reuse as part of the existing priority of the water right.  In either case, existing water right holders will assert that the indirect reuse authorization should only be considered as a new appropriation with a new priority date.

Prior to S.B. 1, it was relatively clear that a new indirect reuse authorization would amount to a new appropriation.  Although TCEQ practice and precedent appears to be following this course for authorization of indirect reuse of surface water, the issue is far from clear – and the stakes are very high considering the cost of alternative new sources of water supply.


C.  
City of San Marcos v. TCEQ
A recent opinion of the SEQ CHAPTER \h \r 1 Third Court of Appeals regarding the bed and banks permit application of the City of San Marcos, while based on an analysis of pre-S.B. 1 law, sheds some interesting light on the legal status of indirect reuse rights to discharged wastewater effluent.
  In that case, the court held that there is no common-law right by which the City can retain ownership over its groundwater-derived wastewater effluent after discharging it into a state watercourse.
  Narrowly construing the City’s ownership interest under the rule of capture, the court concluded that the City can not discharge groundwater-derived effluent down a state watercourse and then subsequently divert the water downstream “without having obtained an appropriative right over that state water.”
 
The opinion also touches on the water quality implications of indirect reuse of this treated effluent.  The City’s reuse project “depends on mixing its effluent with the spring-fed waters of the San Marcos River,” and the effluent is not fungible with the State’s water in the river.
    Thus, notwithstanding the City’s declared intention to reuse its effluent, the court concluded that its discharge of effluent into a state watercourse “constitutes abandonment as a matter of law.”
  The appellate court reversed the district court and rendered judgment that the Commission’s order granting the City’s permit be vacated and the City’s application be denied.
   Although a different result would likely be dictated for a groundwater-based discharge under post-S.B. 1 law, the court’s ruling may provide guidance for reuse of surface water-based discharges and groundwater-based discharges that have been historically discharged.
V. CONCLUSION 
The interaction between water rights law in the field of water quality regulation and the impact of water quality regulation in the field of water rights can only increase in the future.  As many entities increasingly compete for a dwindling resource, attorneys in the water quality area must pay more attention to water rights and attorneys in the water rights area must pay more attention to water quality.
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