Special Districts:  Formation and Operation

Charles R. Kimbrough and Claudia Russell
Bickerstaff, Heath, Pollan & Caroom, L.L.P., Austin, Texas

I. Introduction

This paper is designed to explain a variety of districts that counties can create.  Authority for these districts is found throughout our statutes, i.e., health and safety code, agricultural code, water code, transportation code, and local government code.  These districts help counties to provide residents services over and above the mandated responsibilities created by state law such as public safety and operation of jails.  The decision to create a special district is a local decision.  Local commissioners’ courts will determine the level of service for providing county roads, EMS/firefighting services, and economic development.  

The key to forming any district is organization and research.  It is imperative to identify an organized core group of supporters to work on the creation of the district from start to finish.  It is also necessary to gather critical information, such as the mapping of the entire area the district will cover, to estimate budgets of services and support to be funded or cost to run the district and to estimate the tax base to determine estimated revenues to assess if the tax will fund the need.  Questions to ask would be whether the district will provide the legal authority to do what is needed and whether the district will bring in enough money to meet the budgeted needs.

One of the most important tasks in getting organized is to make contact with affected parties and political officials.  Discuss with municipal officials who may be included in the district; contact other county judges and commissioners; visit leaders and civic groups. 

II. Emergency Services Districts

In the past, both rural fire prevention districts and emergency services districts provided similar services to district residents.  A constitutional amendment approved in 2003 repealed the constitutional authority for the creation of rural fire prevention districts.  This amendment was contingent upon the passage of Senate Bill 1021 which converted rural fire prevention districts to emergency services districts.  The bill passed
 and the statutory basis or rural fire districts, Chapter 794 of the Health and Safety Code, was repealed.  The result of the constitutional amendment is an increase of taxing capacity from 3 cents to 10 cents, for each $100.00 valuation.  

In determining whether to create an emergency services district, a county will have to consider whether it wants to offer fire service, EMS service, or both.   


A.
Creation

An emergency services district may be organized as provided by Article III, Section 48-e of the Texas Constitution.  To create a district in one county, the county judge must receive a petition of a minimum of 100 qualified voters who own property in the proposed district.
  To create a district on more than one county, each county judge in the proposed district must receive a petition of a minimum of 100 qualified voters who own property in the proposed district.
  At least two petitioners must agree in writing to pay up to $150.00 of the election costs.
  The court selects the date, time, and place of the public hearing to consider the creation of the district.

To create a district containing a municipality or the extraterritorial jurisdiction (“ETJ”) of the municipality, a written request to include a municipality’s limits or its ETJ must be presented to the municipality’s governing body after the petition is filed.
  The municipality may not be included in the district unless the municipality’s governing body gives written consent on or before the 60th day after the date on which the municipality receives the request.
  If the municipality does not consent, a majority of the voters and the owners of at least 50 percent of the territory in the municipality’s limits or ETJ that would have been included in the district may petition the municipality to make fire control and emergency medical and ambulance services available.
  If the municipality’s governing body refuses or fails to act on the petition within six months from when the petition was filed, the refusal or failure constitutes consent for the territory to be included in the district.  

If a municipality annexes territory in a district, “the board shall, on receipt of a written request of the municipality, immediately disannex the territory from the district and shall cease to provide further services to the residents of that territory.
  Districts cannot overlap.  

If the commissioners’ court, in its discretion, grants the petition and approves the district, the court shall order an election to confirm the district’s creation and taxing authority.
  Any tax rate approved may later be reduced by voter petition and election.
  
B. 
Powers, Duties and Financing
An emergency services district is a political subdivision of the state.  A district has extensive powers, including the power to acquire, purchase or sell real and personal property, sue and be sued, impose and collect taxes, borrow money, and contract with other entities.
  An annual accounting is made to the commissioners’ court, which must also approve bond issues.
  Business entities that provide their own fire prevention and fire control services and own or operate fire-fighting equipment or systems are not subject to the tax.
  Chapter 775 authorizes a district to “appoint and employ necessary officers, agents, and employees.”

A district may issue tax bonds, revenue bonds, combination bonds, refunding bonds, and bond anticipation notes.
  Voter approval is required for all bonds payable from taxes.
  Emergency service districts also have the power to impose a sales and use tax.


C.
Board of Directors

An emergency services district is governed by a five-member board of emergency services commissioners appointed by the commissioners’ court.
  The board members serve two-year terms.  The board is elected if the district is located in more than one county.

III. Public Improvement Districts

The Texas Legislature has granted some economic development tools for counties.
  One tool for economic development is the authority under Chapter 372 of the Local Government Code for counties to create public improvement districts.  If a county finds that it “promotes the interests of the . . . county, the governing body may undertake an improvement project that confers a special benefit on a definable part of the . . . county.”
  This assessment act also gives developers a vehicle to get funding for project infrastructure from property assessments located within the district.  Authorized improvements may include, among other things, landscaping, roadways, pedestrian malls, libraries, parking facilities, mass transportation facilities, water, wastewater, or drainage facilities or improvements, or parks.
 

A.
Creation

A county may initiate or receive a petition to create a public improvement district (“PID”).  
The petition for the establishment of a PID must state:

(1)
the general nature of the proposed improvement;

(2)
the estimated cost of the improvement;

(3)
the boundaries of the proposed assessment district;
(4)
the proposed method of assessment, which may specify included or excluded classes of assessable property;

(5)
the proposed apportionment of cost between the public improvement district and the . . . county as a whole;

(6)
whether the management of the district is to be by the . . . county, the private sector, or a partnership between the . . . county and the private sector;

(7)
that the persons signing the petition request concur with the establishment of the district; and

(8)
that an advisory body may be established to develop and recommend an improvement plan to the governing body of the . . . county.
 
To create a PID, a petition is submitted to the county signed by the owners of more than 50% of the taxable real property of the area and record owners of real property liable for assessment under the proposal who (a) constitute more than 50% of all record owners with property that will be liable for assessment or (b) own taxable real property that constitutes more than 50% if the area of all taxable real property that will be liable for assessment.  (NEEDS TO BE AN EASIER WAY TO SAY THAT.)
  The county is required to hold a public hearing and notice of the hearing must be given in a newspaper of general circulation in the county.  Before the hearing, the county can require preliminary estimates, proposal evaluations and/or a feasibility study.
  The county may appoint an advisory body with the “responsibility of developing and recommending an improvement plan to the governing body.

The commissioners’ court may authorize the improvement district by a majority vote and adoption of resolution within six months after the hearing.  The authorization takes effect when it has been published one time in a newspaper of general circulation in the county.
  


B.
Powers, Duties, and Financing

A county shall prepare a proposed assessment roll once the total cost of an improvement is determined.  The roll shall provide the assessment against each parcel of land in the district.
  The apportionment shall be made on the basis of special benefits accruing to the property because of the improvement.  The statute specifically provides that the assessment is a lien against the property assessed.  The county tax assessor-collector is then required to publish notice of the court’s intention to consider the proposed assessments at a public hearing at which time the county must hear and pass on any objection to a proposed assessment.
  After all objections have been heard, the county by order shall specify the method of payment of the assessment.
  A PID may issue general obligation, revenue bonds and refunding bonds.

As stated above, a PID is a great economic tool for developers because a developer does not have to encumber his own funds for infrastructure improvements such as streets, water, and sewer lines.  If a developer and a county agree to create a PID in an undeveloped area, there should be no controversy as to the amount of the assessments.  The end result is that, as the developer sells lots in the project, the buyers will become responsible for the assessment payments.  If a county creates a PID, the county will want to be provided sufficient information to permit an informed decision that the PID will generate sufficient revenue to cover its debt service. 
A county will have the ongoing responsibility to approve new service plans annually and will be required to pursue property owners who fail to pay their assessments.  The creation of a PID is suitable only for new developments.  Existing residential property owners, which have a homestead on the property, will not be subject to foreclosure.

IV.
Agricultural Development Districts 

The Texas Legislature enacted the Agricultural Development District Act in 2001, now codified in Chapter 60 of the Agriculture Code.  This chapter authorizes the creation of agricultural development districts to process farm and ranch products.  According to the Texas Department of Agriculture’s (“TDA”) website as of the time this paper was written, the TDA has not received notice of the creation of any agricultural development districts.

A. Creation

To create a district, the commissioners’ court must receive a petition of at least 10 residents of a proposed district.
  The district is subject to a confirmation election.  Before a district may begin a project, the TDA must first approve the project, as well as the commissioners’ court.
 

A district must supply the TDA an accurate map showing the boundaries of the district.  A district must also include a form giving the name of the district, a legal description of the boundaries of the district, the rate of any assessments, the total amount of any bonds that have been approved by the voters of the district, the date on which the confirmation election was held, and a statement of the district functions.

B. Powers, Duties, and Financing 

Districts are authorized as political subdivisions with eminent domain authority limited only to acquiring land for a processing facility and the authority to levy assessments upon property owners who voluntarily form a district.  The district may not levy an ad valorem tax.
  A district may borrow money, loan money, and invest money.  A district may issue tax bonds or revenue bonds or a combination of tax/revenue bonds.
  Districts are authorized to annex territory and adopt rules.

C.
Board of Directors

If the commissioners’ court grants the petition to create the district, a temporary board of directors is appointed by the commissioners’ court.  The temporary board is responsible for administering the confirmation election which establishes the number and terms of the directors.
  A district may be dissolved by a vote of the board of directors if all debts have been satisfied.

V. Water Control and Improvement Districts

Water districts in Texas developed at the turn of the century.  Originally designed for navigation and flood control, modern conveniences later led districts to have purposes such as domestic, industrial, commercial, and wastewater.  Because counties have constitutional tax limits, the creation of these new forms of government were determined necessary.  A water improvement district may be formed pursuant to one of two state constitutional provisions.
  Today, most districts are created pursuant to the authority in article XVI, section 59 of the Texas Constitution, which does not have the limitations of the other constitutional provision.
  Unlike municipalities, Texas courts have held that water districts only perform governmental functions, thus do not perform proprietary functions.
  
Water control and improvement districts (“WCID”) have been one of the most popular water districts and are governed by Chapter 59 of the Water Code.
  A WCID is a versatile, powerful district with authority to supply and store water for domestic, commercial, and industrial use; to operate sanitary wastewater systems, and to provide irrigation, drainage, and flood control.
A. Creation 

To create a district, a petition must be signed by a “majority of people holding title to land in the proposed district which represents a total value of more than 50 percent of the value of all the land in the proposed district.”
  If the district is to be within one county, the creation shall be considered and ordered by the commissioners’ court, but if land in the district covers two or more counties, the creation shall be ordered by the TCEQ.
 
After a hearing on the petition for a single-county district, the commissioners’ court shall grant the petition if it appears that:

(1) organization of the district as requested is feasible and practical;

(2) the land to be included and the residents of the proposed district will be benefited by the creation of the district;

(3) there is a public necessity or need for the district; and

(4) the creation of the district would further the public welfare.”
 

With a municipality’s approval, it may be included within a district.

B. Powers, Duties, and Financing

A district may construct improvements necessary to prevent floods, irrigate land, establish drainage ditches, construct levees, and supply water for municipal, domestic and commercial uses.
  A WCID has authority to enter into contracts, establish fees and charges,
 levy taxes on a benefit basis
 or ad valorem basis for operation and maintenance and for debt service with voter approval.  It may issue revenue notes for three years without the need for voter approval
 and may also issue tax bonds or combination tax/revenue bonds.
  A WCID has eminent domain powers and can sell its surplus water to any other district.
 

C.
Board of Directors

If a petition is granted, the commissioners’ court shall appoint five directors who shall serve until their successors are elected by voters in the district.
  Board members serve four-year overlapping terms, and elections are held every two years.  A board member for a WCID must be a resident of Texas, at least eighteen years of age, and own taxable property within the district.
 

VI.
Conclusion
Most Texas counties were created in the late 1800’s and was considered by many as mini empires.  Before the day of phone, fax, and internet, the county courthouse was where folks of the time went to get the news.  The county courthouses were the hub of activity:  they were where announcements of world wars were heard.  However, times are changing and Texas’ population is expected to double in 50 years.  As Texas’ population continues to soar, county officials are under pressure to deal with infrastructure demands due to this growth.  Although counties still lack other important powers that cities can use to manage growth and provide services to its residents, these districts are a cross example of the tools available to counties to provide services to their residents.
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� Tex. Health & Safety Code Ann. § 775.026 (“Each rural fire prevention district created under former Chapter 794 is converted to an emergency services district operating under this chapter.”)


� Tex. Health & Safety Code Ann. § 775.011.


� Tex. Health & Safety Code Ann. § 775.012.


� Tex. Health & Safety Code Ann. § 775.013(b).


� Tex. Health & Safety Code Ann. § 775.016.


� Tex. Health & Safety Code Ann. § 775.014.


� Id.


� Id.


� Tex. Health & Safety Code Ann. § 775.022(a).  See Tex. Health & Safety Code Ann. § 775.022(b) (“[D]isannextion of territory under this section does not diminish or impair the rights of the holders of any outstanding and unpaid bonds, warrants, or other obligation of the district.”) 


� Note:  If a district is to be located wholly in one county with a population of more than 2.4 million, see Tex. Health & Safety Code Ann. § 775.018(b).  If a district will consist of area in more than one county, refer to Tex. Health & Safety Code Ann. § 775.018(c).


� Tex. Health & Safety Code Ann. § 774.001(a).


� Tex. Health & Safety Code Ann. § 775.031.  See also Tex. Health & Safety Code Ann. § 775.031(d) (“A district is not required to perform all the functions authorized by this chapter.  A district may be created to provide limited services.”)


� Tex. Health & Safety Code Ann. §§ 775.036 and 775.076. 


� Tex. Health & Safety Code Ann. § 775.032.  See Tex. Atty. Gen. Op. JM-1129 (1989) (Emergency service districts may not deny services to tax-exempt entities within their boundaries.)  


� Tex. Health & Safety Code Ann. § 775.031(a)(3).  See Tex. Atty. Gen. Op. GA-0360 (2005) (San Jacinto County Auditor may serve as the accountant for the San Jacinto County Emergency Services District.) 


� Tex. Health & Safety Code Ann. § 775.076 et seq. 


� Tex. Health & Safety Code Ann. § 775.074; 775.077.


� Tex. Health & Safety Code Ann. § 775.0751 et seq.; 776.0751 et seq.


� The commissioners’ court shall consider relevant factor in determining the individuals for appointment such as whether the individuals have knowledge that relates to fire prevention or emergency services.  Tex. Health & Safety Code Ann. § 775.034(g).


� Tex. Health & Safety Code Ann. §§ 775.034 and 775.035.


� In addition to public improvement districts, counties can create economic development corporations and county development districts.  A number of the statutes apply only to counties of certain populations or geographic locations.  For example, county development districts can only be created in a county with a population of 400,000 or less.


� Tex. Gov’t Code Ann. § 372.003.  This statute also authorizes municipalities to create PIDs. 


� Id.


� Tex. Gov’t Code Ann. § 372.005.


� Tex. Gov’t Code Ann. § 372.005(b).  In some cases, the developer will own all of the property that would be in the district.


� Tex. Gov’t Code Ann. § 372.007.


� Tex. Gov’t Code Ann. § 372.008.  The advisory body’s composition must include record property owners liable for assessment.


� Tex. Gov’t Code Ann. § 372.010.  Actual construction of an improvement may not begin until after the 20th day after the date the authorization takes effect and may not begin if during that 20-day period written protests are received from two-thirds of the property owners within the district.  


� Tex. Gov’t Code Ann. § 372.016.


� Tex. Gov’t Code Ann. § 372.017.


� Id.  “The governing body may provide that assessments be paid in periodic installments.”


� Tex. Gov’t Code Ann. § 372.024.  Revenue bonds “are to be payable from and secured by liens on all or part of the revenue derived from improvements authorized under this subchapter . . . “


� See Tex. Atty. Gen. Op. JC-0386 (2001) (Homestead may not be subject to forced sale for the nonpayment of PID assessments under the “taxes due thereon” clause of article XVI, section 50 of the Texas Constitution because PID assessments are not taxes for purposes of that provision.”)


� Tex .Agric. Code Ann. § 60.021. 


� Tex .Agric. Code Ann. § 60.054.


� Tex .Agric. Code Ann. § 60.022.


� Tex .Agric. Code Ann. § 60.051(e). 


� Tex .Agric. Code Ann. § 60.103(a).  A district may also issue anticipation notes.


� Tex .Agric. Code Ann. §§ 60.061 and 60.084.


� Tex .Agric. Code Ann. § 60.030(2).


� Tex .Agric. Code Ann. § 60.151, et seq.


� Tex. Const. art. III, § 52 and Tex. Const. art. XVI, § 59.


� Tex. Const. art. III, § 52 has a debt ceiling limitation of one-quarter of the assessed property valuation and a requirement that bonds be approved by two-thirds majority vote.  There is no debt limitation under Tex. Const. art. XVI, § 59, and bonds are approved by a majority vote. 


� See Smith v. Harris County-Houston Ship Channel Navigation District, 330 S.W.2d 672 (Tex. Civ. App.-Ft. Worth, 1959, no writ).


� The other most common types of districts that provide services to residential customers are municipal utility districts (“MUD”), special utility districts (“SUD”) and river authorities.  These districts require approval by the Texas Commission on Environmental Quality (“TCEQ”).


� Tex. Water Code Ann. § 51.013.


� A district’s authority to engage in waste disposal i.e., laying sewer lines and constructing treatment plants, regardless of the district’s boundaries requires approval by TCEQ.


� Tex. Water Code Ann. § 51.021.  Appeal of the denial of the creation can be appealed to district court.


� Tex. Water Code Ann. § 51.035.


� Tex. Water Code Ann. § 51.125.


� Tex. Water Code Ann. Water Code § 49.212.


� If the district chooses to tax on a benefit basis, the board must appoint three commissioners of appraisement to determine the value of the benefits. Their decision is final with no provision for district court review.  Tex. Water Code Ann. § 51.635 et seq.


� Tex. Water Code Ann. § 49.153.


� Tex. Water Code Ann. § 51.450.


� Tex. Water Code Ann. § 51.188.


� Tex. Water Code Ann. § 51.026.


� Tex. Water Code Ann. § 51.072.
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