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The FLSA is a hot bed of litigation activity in recent years.  A lot of this activity is due to the shift in employee classification engendered by the Fair Pay Rules adopted by the Department of Labor on August 23, 2004.  The purpose of the Fair Pay Rules was to clarify the exemptions found in section 13(a)(1) of the FLSA for executive, administrative, professional, outside sales, and computer employees.  It seems that the result has been more confusion than clarification.


Today, I am going to discuss three primary topics:  (1)  the exemptions, (2) deductions from pay of exempt employees, and (3) overtime issues.

Exempt v. Non-Exempt Employees

The first exemption we will take a look at is the executive exemption.  An employee entitled to the executive exemption is one:

· Who is compensated on a salary basis at a rate of not less than $455/week exclusive of board, lodging, or other facilities;

· Whose primary duty is management of the enterprise or of a customarily recognized department or subdivision of the enterprise;

· Who customarily and regularly directs the work of two or more other employees; and
· Who has the authority to hire or fire other employees or whose suggestions and recommendations as to the hiring, firing, advancement, promotion, or any other change to the status of other employees are given particular weight.


I think the executive exemption is the easiest to understand and apply.  Keep in mind these issues in determining whether a position is an exempt executive position:

· Management of the enterprise or of a customarily recognized department of the enterprise must be the position’s primary duty.  That is, it must be the main duty.  This test may be met if over 50% of the position’s time is spent in management.  Time, however, is not the sole test.  You must consider the relative importance of exempt v. non-exempt duties, the position’s freedom from direct supervision, and how this position’s salary compares to the salaries of non-exempt employees.

· The two or more persons supervised by the position must be 2 or more full time employees or their equivalents, and these employees cannot be supervised by other positions as well.

· If the position does not actually hire or fire employees, but you are relying upon the fact that the position’s recommendations on hiring and firing are given great or particular weight, then the position’s job description should require that the employee make such recommendations.  Consideration must be given to how frequently recommendations are made and how frequently such recommendations are relied on.

An employee entitled to the administrative exemption is one:

· Who is compensated on a salary or fee basis at a rate of not less than $455/week, exclusive of board, lodging, or other facilities;

· Whose primary duty is the performance of office or non-manual work directly related to the management or general business operations of the employer or its customers; and
· Whose primary duty includes the exercise of discretion and independent judgment with respect to matters of significance.

Typical employees who will generally meet the administrative duties requirements include insurance adjusters, financial services employees, a project team leader, an executive or administrative assistant with authority to handle matters of significance, and purchasing agents with authority to bind the enterprise.


The administrative exemption also applies to an employee compensated for services on a salary or fee basis at a rate of not less than $455/week, exclusive of board, lodging, or other facilities, whose primary duty is performing administrative functions directly related to academic instructions or training in an educational establishment or department or subdivision thereof.  Examples of the educational administrative exemption are superintendents or other heads of school systems and any assistants responsible for administration of curriculum, quality and methods of instruction, measuring and testing the learning potential and achievement of students, and the like and academic counselors who perform work such as administering school testing programs, assisting students with academic problems, and advising students concerning degree requirements.


The administrative exemption is a stumbling block for a lot of employers.  Employers tend to want to identify valuable, responsible, and capable employees as exempt administrative employees.  Just because you rely very heavily upon an employee to get a job done or because the position has a lot of work associated with it, you cannot tag the position as an administrative exemption.


The first element of the exemption can be met very easily.  However, the hang up comes with determining whether the position’s primary duty is “the exercise of discretion and independent judgment with respect to matters of significance.”  The following factors are those recognized by the Department of Labor as indications of a position involving the exercise of discretion and independent judgment:

· Whether the employee has authority to formulate, affect, interpret, or implement management policies or operating practices;

· Whether the employee carries out major assignments in conducting the operations of the business;

· Whether the employee performs work that affects business operations to a substantial degree, even if the employee’s assignments are related to operation of a particular segment of the business;

· Whether the employee has authority to commit the employer in matters that have significant financial impact; 

· whether the employee has authority to waive or deviate from established policies and procedures without prior approval;

· Whether the employee has authority to negotiate and bind the company on significant matters;

· Whether the employee provides consultation or expert advice to management; 

· Whether the employee is involved in planning long- or short-term business objectives;

· Whether the employee investigates and resolves matters of significance on behalf of management; and

· Whether the employee represents the company in handling complaints, arbitrating disputes or resolving grievances.

A position only has to meet two or three of these indicators to come under the exemption.  An administrative position must require more than the use of skill in applying well-established techniques, procedures, or specific standards described in manuals or other sources.  A position that includes the exercise of discretion and independent judgment is free from immediate supervision or direction.


An employee entitled to the professional exemption is one:

· Who is compensated on a salary or fee basis at a rate of not less than $455/week, exclusive of board, lodging, or other facilities; and

· Whose primary duty is the performance of work:

Requiring knowledge of an advance type in a field of science or learning customarily acquired by a prolonged course of specialized intellectual instruction; or

Requiring invention, imagination, originality, or talent in a recognized filed of artistic or creative endeavor.


The professional exemption includes teachers, tutors, instructors, and lecturers in the activity of imparting knowledge and who are employed and engaged in this activity as a teacher in an educational establishment in which the person is employed, regardless of salary.


In evaluating the learned professional exemption, it does not matter what level of education an employer requires to fill the position or what level of education an employee actually has.  What matters is whether the occupation itself generally requires a specialized advanced academic degree as a standard prerequisite for entry into the occupation.  The learned professional exemption does not apply to occupations in which most employees have acquired their skill by experience rather than by advanced specialized intellectual instruction.

The section 13(a)(1) exemption for a professional applies to computer employees who are compensated on a salary or fee basis at a rate of not less than $455/week, exclusive of board, lodging, or other facilities.  Also the section 13(a)(17) exemption for an employee who is a computer systems analyst, computer programmer, software engineer, or other similarly skilled worker applies if the employee is compensated on an hourly basis at a rate of not less than $27.63/hour.  Under either section of the Act, the exemption only applies to computer employees whose primary duty consists of:

· The application of systems analysis techniques and procedures, including consulting with users, to determine hardware, software or system functional specifications;

· The design, development, documentation, analysis, creation, testing or modification of computer systems or programs, including prototypes, based on and related to user or system design specifications;

· The design, documentation, testing, creation or modification of computer programs related to machine operating systems; or

· A combination of the aforementioned duties, the performance of which requires the same level of skills.

The computer employees exemption does not include employees engaged in the manufacture or repair of computer hardware and related equipment.


A position that requires the employee to act as the computer help desk, to install new programs, to maintain the website, and to trouble shoot computer glitches is not entitled to this exemption.  The computer exemption requires a high level of expertise and responsibility and must be cautiously evaluated.


Keep in mind that a job title alone is not sufficient to determine exempt status.  You must first look to the minimum salary basis and then to the job duties specified for the particular exemption.  Particularly if you have classified a position as exempt, the job description for that position must contain, in clear terms, all of the elements of the exemption.  For example, if you classify the manager of your Parks Department as exempt under the executive exemption, the job description will specify that the position’s primary duty is the management of a recognized department of the enterprise, the number of employees the position customarily and regularly supervises (must be two or more), that the position hires and fires employees in the Department or states the role played by the position in the hiring and firing of employees.


Under the rules, “blue collar workers,” or those workers who perform work involving repetitive operations with their hands, physical skill, and energy will never be exempt employees regardless of how highly compensated they are.  For example, non-management employees in maintenance and construction, electricians, mechanics, plumbers, craftsmen, operating engineers, and the like are non-exempt employees no matter how much they earn.  In addition, police officers, detectives, deputy sheriffs, state troopers, highway patrol officers, investigators, inspectors, correctional officers, parole or probation officers, park rangers, fire fighters, paramedics, EMTs, ambulance personnel, rescue workers, hazardous materials workers and similar employees, regardless of rank or pay, are not exempt employees if they are performing work such as preventing, controlling, or extinguishing fires; rescuing fire, crime, or accident victims, preventing or detecting crime; conducting investigations or inspections for violations of law; performing surveillance; pursuing, restraining, and apprehending suspects; detaining or supervising suspected and convicted criminals, including ones on probation or parole; interviewing witnesses; interrogating and fingerprinting suspects; preparing investigative reports; or other similar work.

Deductions From Pay

Whenever you have an exempt position, you must be careful about deductions from the pay of these employees.  This is because an employee will not be considered to be paid on a salary basis (as required by most exemptions) unless the pay is not subject to reduction because of variations in the quality or quantity of the work performed.  Subject to specific exceptions, an exempt employee must be paid full salary for any week in which he/she performs any work without regard to the number of days or hours worked.  An exempt employee does not have to be paid for any workweek in which he/she performs no work.


What are authorized deductions from the pay of exempt employees?

· If an exempt employee is absent one or more full days for personal reasons other than sickness or disability.

· If an exempt employee is absent one or more full days for sickness or disability if the deduction is made in accordance with a bona fide plan, policy, or practice of providing compensation for loss of salary brought about by sickness or disability.

· An employer may offset amounts received by an exempt employee for jury duty, attendance as a witness, or military pay against the salary due.

· For penalties imposed in good faith for infractions of safety rules of major significance.

· For unpaid disciplinary suspensions of one or more full days imposed in good faith for infractions of workplace conduct rules.

· An employer is not required to pay the full salary in the initial or terminal week of employment.

· During unpaid FMLA leave.

If an employer makes an improper deduction from the salary of an exempt employee, the exemption is lost if the facts demonstrate that the employer did not intend to pay the employee on a salary basis.  If the exemption is lost, it is lost for all employees in the same position.

NB:
If an employer has a clearly communicated policy that prohibits improper deductions from salaries of exempt employees and includes a complaint mechanism, a requirement that employees be reimbursed for improper deductions, and a good faith commitment to comply in the future, the exemption will not be lost unless there is a willful violation by continuing to make improper deductions after receiving a complaint.  Put your policy in your personnel manual.

Overtime
You all know that, unless we are dealing with special workweeks allowed for police and fire personnel under section 207 (k) of the FLSA, that an employer must pay non-exempt employees overtime at a rate of 1 ½ times their regular rate of pay for all hours worked over 40 hours in a single work week.  Governmental employers have the option of using compensatory time in lieu of paying overtime.  The problems that most of our governmental clients have with overtime are twofold: the cost of paying overtime and the contingent liability associated with the accumulation of compensatory time.  Most employers are so lean and mean that overtime is a necessary evil, and it is a burden to allow employees to use comp time.  There are no easy answers to these problems, but I have seen more and more governmental employers moving away from the use of comp time.  At least when overtime has to be paid out, this keeps the pressure on to control the amount of hours that employees are authorized to work over 40 hours in a workweek, and the governmental entity knows where it stands with respect to its budget.  

The only issues I really wanted to emphasize with you with respect to overtime are these:  First, the upswing in FLSA litigation in recent years is largely tied to the misclassification of employees and the resulting failure to pay overtime.  I urge clients to take a very conservative view of their FLSA classifications so that they avoid the risk of having a complaint filed against them with the DOL for failure to pay overtime.  If you ever discover that you have failed to properly pay overtime, you should make the payment as soon as possible.  Unless you have a practice of failing to make proper overtime payments, the DOL will not usually take action against an employer that has already recognized and corrected an overtime payment error.

Second, recordkeeping is critical to protecting an employer’s interests under the FLSA.  Requiring employees to keep daily time sheets that they and their supervisors review for accuracy and sign off on is really a must for employers.  Any gaps in or failure to maintain time records will work in favor of an employee who is complaining about the employer’s failure to pay overtime.  The DOL will take as true the employee’s memory or notes on the number of hours worked if the employer has no record to contradict the employee’s assertions.  I find that many small employers are lax in their record keeping requirements, and this is a dangerous practice for any employer.
� Ms. Fryer is a partner in the law firm Bickerstaff, Heath, Pollan & Caroom, L.L.P.  She practices in the areas of employment law, municipal law, and administrative law.
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