
WATER RIGHTS AND ISSUES IMPACTING WATER USE

By: Emily Willms Rogers

Bickerstaff, Heath, Smiley, Pollan, Kever & McDaniel, L.L.P.

WATER RIGHTS

This paper will present an overview of Texas law as it relates to water rights, both

surface and groundwater rights, and issues affecting water use.  It explores issues related to

water rights applications, instream flow requirements, interbasin transfers, groundwater

districts, water rights transfers, and interstate compacts.  This paper also discusses

maintaining water rights, including protecting future supplies, and explores other development

issues. 

A. Evaluating Water Rights

1. Surface Water Rights

Under Texas law, “state water” is the property of the State of Texas.  Section

11.021(a) of the Texas Water Code defines “State Water” as:

The water of the ordinary flow, underflow, and tides of every flowing

river, natural stream, and lake, and of every bay or arm of the Gulf of

Mexico, and the storm water, floodwater, and rainwater of every

river, natural stream, canyon, ravine, depression, and watershed in the

state is the property of the state.

TEX. WATER CODE ANN. § 11.021(a) (Vernon 2000).  Conversely, diffuse surface water and

developed water are the property of the landowner.  Diffuse surface water is typically

considered to be overland flow of stormwater or rainwater runoff that has not entered a

watercourse.  Diffuse surface water is owned by the property owner until it enters a

watercourse and becomes water of the state.  See 45 JEFF CIVINS, ET AL., TEXAS PRACTICE:



ENVIRONMENTAL LAW § 14.3(a)(2)(A) (1997 and Supp. 2003) (hereinafter “45 TEXAS

PRACTICE: ENVIRONMENTAL LAW”).

Developed water is water that is under the control of the owner of an artificial

conveyance, such as an aqueduct, canal, or pipeline.  While Guelker v. Hidalgo County WCID

No. 6, 269 S.W.2d 551, 555 (Tex. Civ. App. – San Antonio 1954, writ ref’d n.r.e.), ruled that

the use of developed water was not subject to state regulation, the state-issued water rights

permit under which the water was diverted into the artificial conveyance may limit the

owner’s ability to use the water.  Additionally, the Texas Commission on Environmental

Quality (“TCEQ” or “Commission”) has rate-review authority over the sale of the water.  See

TEX. WATER CODE ANN. §§ 11.036-11.041, 12.013 (Vernon 2000); Texas Water Rights

Comm’n v. City of Dallas, 591 S.W.2d 609 (Tex.Civ.App. – Austin 1979, writ ref’d n.r.e.).

a. History of Texas Water Rights Legislation

Prior to enacting the Irrigation Act of 1913 discussed below, the State of Texas had

been moving towards an appropriation based means of regulating surface water use in Texas.

In 1889, Texas adopted legislation declaring the unappropriated water in rivers and streams

in the arid portions of Texas were subject to appropriation.  In 1895, the scope of state water

subject to appropriation was expanded to areas in which irrigation was beneficial for

agriculture purposes. 

i. 1913 Irrigation Act

The Irrigation Act of 1913 significantly changed existing law by declaring all

unappropriated waters in the state to be property of the State of Texas.  The 1913 Irrigation

Act created the State Board of Water Engineers and established a permitting system.



ii. 1917 Irrigation Act

The Irrigation Act of 1917 replaced the 1913 Irrigation Act with very little

modification.  The primary purpose of the 1917 Irrigation Act was the adoption of the

adjudication procedure to quantify the certified filings and the riparian rights; however, the

portion of the 1917 Irrigation Act dealing with the adjudication of property rights was

declared unconstitutional by Board of Water Engineers v. McKnights, 229 S.W. 301 (Tex.

1921).

iii. 1931 Wagstaff Act

The Wagstaff Act of 1931 was the result of a permit application dispute involving

upstream municipal and agricultural water supplies that were threatened by senior

downstream hydroelectric and irrigation appropriations.  The Wagstaff Act established a

ranking of preferred water uses to be used when evaluating water permit applications.  See

TEX. WATER CODE ANN. § 11.024 (Vernon 2000) for the current list of rankings for preferred

uses.  The Wagstaff Act also established that municipalities and other governmental

authorities can exercise the power of eminent domain to acquire water rights devoted to uses

other than municipal and domestic uses.  See TEX. WATER CODE ANN. § 11.033 (Vernon

2000).  However, in 2003, the legislature modified a local government’s condemnation

authority by imposing various additional requirements.  See TEX. PROP. CODE ANN.

§§ 21.0121 and 21.0421 (Vernon 2000).

iv. Cancellation Law of 1957

In 1957, the Texas Legislature adopted a series of cancellation statutes which provide

for the partial and total cancellation of water rights because of nonuse.  These provisions are

now codified in subchapter E of chapter 11 of the Texas Water Code.  The constitutionality

of these cancellation provisions were upheld by the Texas Supreme Court in 1971 in Texas



Water Rights Commission v. Wright, 464 S.W.2d 642 (Tex. 1971).  The Texas Supreme

Court found that even though a perfected water right is a vested property interest, there is an

implied condition subsequent of continued beneficial use for each water right.  Cancellation

of water rights is discussed more fully below.

v. Water Rights Adjudications 

The Water Rights Adjudication Act of 1967 established the vehicle for the state to

quantify and reconcile the various types of water rights that had existed in this state, including

riparian rights, civil law water rights, certified filings, and permits.  The constitutionality of

the adjudication process was upheld in In re Adjudication of the Water Rights of the Upper

Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d 438 (Tex. 1982).  In 1988,

the Texas Supreme Court again had the opportunity to review the Water Rights Adjudication

Act of 1967 in In re Adjudication of Water Rights of the Brazos III Segment, 746 S.W.2d

207 (Tex. 1988).  The Texas Supreme Court held that the legislature in passing the

Adjudication Act provided the exclusive means by which water rights may be recognized and

held that Texas Water Code § 11.303(k) barred the equitable creation of water rights for

cases filed after August 28, 1967. 

Since 1967, the courts have adjudicated about 10,000 claims, and, except for the

Upper Rio Grande River, all the stream adjudications have been completed.  Rights to Surface

Water in Texas, TCEQ Publication GI-288 (May 2002).  At the time this paper was written,

the Upper Rio Grande Adjudication was underway and set for hearing in June 2004.  Because

the Upper Rio Grande is dominated by the U.S. Bureau of Reclamation Rio Grande Project,

the United States has claimed title to waters in the Rio Grande Project, which has created

some interesting legal issues.



vi. Senate Bill 1 (1997)

In 1997, the Texas Legislature addressed Texas water policy in seven general areas:

water planning; water management, marketing, and transfers; emergency authorizations and

enforcement; surface water and groundwater supplies; financial assistance for water needs and

conservation; small communities assistance; and water data collection and dissemination.  The

Texas Legislature recognized that scarcity and competition for water, heightened

environmental concerns, and the costliness of new water supply development made sound

water management increasingly difficult to achieve, and with Texas’ population projected to

double over the next 50 years and the water needs of its cities and industries increasing

correspondingly, additional water development was essential. 

One of the main provisions of the legislation was the requirement the Texas Water

Development Board (“TWDB”), no later than September 1, 2001, and every five years

thereafter, adopt a comprehensive state water plan that incorporated the regional water plans

approved under Texas Water Code § 16.053.  The state water plan is to provide for certain

goals related to the orderly development, management, and conservation of water, as well as

drought preparation and response, and requires the state water plan, as formally adopted by

TWDB, to be a guide to state water policy.  The TCEQ is required to take the plan into

consideration in matters coming before it. 

Senate Bill 1 also set forth procedures for the development of regional water plans by

the regional water planning group in each regional water planning area.  The bill established

a new approach to water management and planning in Texas by creating “a long-range,

bottom-up, water planning process in which Regional Water Planning Groups (“RWPGs”)

were responsible for assessing the need for water in their regions during drought and

developing conservation and drought-management plans to meet that need.”  TWDB Press

Release, Summary of Regional Water Plan, Austin, Texas (February 5, 2001).  On January

5, 2001, the 16 RWPGs formally submitted their adopted regional water plans to the TWDB.

Currently, the RWPGs are in the second planning cycle.  The regional water plans for the

second planning cycle are due to the TWDB by January 5, 2006.



vii. Senate Bill 2 (2001)

In 2001, the Texas Legislature once again took-up water issues in Texas with Senate

Bill 2.  Senate Bill 2 addressed the implementation and financing of the water strategies and

recommendations identified since 1997 by Texas’ 16 RWPGs.   The Bill set forth provisions

regarding surface water and groundwater conjunctive management. It also ratified the

creation of certain water conservation districts and addressed water infrastructure financing.

Senate Bill 2 also amended certain provisions relating to water utility systems and certificates

of convenience and necessity.

viii. What’s Next?

It looks like the Texas Legislature may again take-up water issues in the 2005 Session.

The Senate Natural Resources Committee has formed several subcommittees to examine

certain issues during the interim.  The Select Committee on Water Policy is studying all issues

related to ground and surface water policy, and management, including the role of

groundwater districts, the rule of capture, interbasin transfers, and water marketing.  The

Subcommittee on Lease of State Water Rights is studying proposals to lease permanent

school fund and permanent university lands and their water rights for the purposes of

developing and marketing water.  The Study Commission on Water for Environmental Flows

is to conduct public hearings and is to study public policy implications for balancing the

demand for water and the requirements of bay and estuary systems.  The Study Commission

is to issue a report no later than December 1, 2004.



b. Riparian Rights vs. Appropriative Rights

i. Nature of Ownership Interests

Riparian water rights are water rights recognized at common law.  A riparian right is

not quantified, but rather entitles a land owner to make reasonable use of water in an adjacent

watercourse.  45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.3.  A riparian water rights

owner may use any amount of water reasonably necessary, although the owner may not

unreasonably interfere with the uses of other riparian water rights owners.  Id.  

Appropriative rights, on the other hand, is the right to use water.  It provides a

specified amount of water that may be used and identifies the purpose for which the water

may be used.  Id.  Except for the Upper Rio Grande Adjudication, which has not yet been

completed, the riparian water rights have been converted to appropriative rights, and the

distinction between the two no longer exists.  Id.

ii. Doctrine of Seniority

“First in time, first in right” is one of the key features of the appropriative rights.

See TEX. WATER CODE ANN. § 11.027 (Vernon 2000).  All appropriative permit rights are

issued a “priority date.”  It provides for the allocation of water between water rights holders

during times of drought and shortage.  In other words, the priority date determines a water

right owner’s place in line for available water in times of shortage.  See generally, Rights to

Surface Water in Texas, TCEQ Publication GI-228 (May 2002).  This doctrine does not

apply to riparian rights.  However, all appropriated water rights are behind the domestic and

livestock users, who are allowed to impound up to 200 acre-feet of water a year, without a

permit under Texas Water Code § 11.142, which is discussed more fully below.



iii. Beneficial Use

Riparian water rights used water for necessary and reasonable purposes.  Under the

appropriation system, the water must be used for beneficial uses.  “Beneficial use” is defined

by Section 11.002(4) to mean “use of the amount of water which is economically necessary

for a purpose authorized by this chapter, when reasonable intelligence and reasonable

diligence are used in applying the water to that purpose.”   To the extent the appropriator

uses the water for beneficial uses, the appropriation is “perfected” and becomes a vested

property right.

Section 11.024 of the Texas Water Code identifies domestic and municipal uses,

agricultural uses and industrial uses, mining and recovery of minerals, hydroelectric power,

navigation, and recreation and pleasure as beneficial uses. 

c. Obtaining a Water Right

i. General Requirements

Generally, to obtain a water right, the person must file an application with the TCEQ,

pay the required fees, provide notice and an opportunity for hearing, and show that: (1) there

is unappropriated water available to satisfy other water rights and meet the new demand;

(2) the proposed appropriation is for a beneficial use; (3) the proposed appropriation will not

impair existing water rights; (4) the proposed appropriation will not adversely affect the

public welfare; and (5) the appropriator will use reasonable diligence to avoid waste and

achieve conservation.  See TEX. WATER CODE ANN. Chp. 11, Subchp. D (Vernon 2000 and

Supp. 2004).  Additionally, the TCEQ, when evaluating the proposed appropriation, is to

consider the effects of the proposed permit on water quality, groundwater and groundwater

recharge, fish and wildlife habitat, and bays, estuaries, and instream uses.  See TEX. WATER

CODE ANN. §§ 11.147, 11.150, 11.151, and 11.152 (Vernon 2000).  The Commission will

also consider the state water plan for the area or areas in which the permit to store, take, or



divert surface water is being proposed.  See TEX. WATER CODE ANN. § 11.1501 (Vernon

2000).

ii. Unappropriated Water

No new appropriation will be granted unless there is unappropriated water available

after satisfaction of all existing permits.  Lower Colorado River Auth. v. Texas Dep’t. of

Water Resources, 689 S.W.2d 873 (Tex. 1984).  To determine if there is unappropriated

water available, the TCEQ uses computer modeling and historical data about the streamflow

and rainfall conditions to determine if the requested water will be available most of the time

it will be needed.  The TCEQ uses two criteria to evaluate if the models and data show there

is unappropriated water available:

(1) if the information shows that at least 75% of the water is expected to be

available 75% of the time; or

(2) for municipalities, if the data shows that 100% of the water is available 100%

of the time, unless there is a backup water source.

30 TEX. ADMIN. CODE § 297.42 (West 2004).  Nevertheless, if the applicant has a backup

supply, the TCEQ may decide to issue a permit even if the water is expected to be available

less frequently.

iii. Beneficial Use Requirement

In addition to showing there is unappropriated water available, the applicant must

demonstrate that the water is “intended for a beneficial use.”  TEX. WATER CODE ANN.

§ 11.134(b)(3)(A) (Vernon Supp. 2004); 30 TEX. ADMIN. CODE § 297.43.  To demonstrate

the water is intended for a beneficial use, the applicant usually submits definitive plans for the

water.  This can include future water supply commitments, but can also include projected

needs based on municipal and industrial growth projections.  See 45 TEXAS PRACTICE:

ENVIRONMENTAL LAW § 14.4(b).



iv. Impairment of Existing Water Rights

Section 11.134(b)(3)(B) of the Texas Water Code requires that the proposed

appropriation not “impair existing water rights or vested riparian rights.”  TEX.WATER CODE

ANN. § 11.134(b)(3)(B); 30 TEX. ADMIN. CODE §§ 297.44 and 297.45.  To evaluate the

effect on existing rights, the TCEQ conducts an analysis of the existing water rights using

computer models and other data.  If the proposed appropriation will impair existing water

rights, the TCEQ may include diversion and use restrictions at specified stream flow levels

or, in the case of a reservoir, may impose certain release requirements as permit conditions.

See 45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.4(d).

v. Public Welfare

Under Texas Water Code § 11.134(b)(3)(C), the proposed appropriation must not be

detrimental to the public welfare.  TEX. WATER CODE ANN. § 11.134(b)(3)(C).  The “public

welfare” includes many things, including social and economic impacts, and environmental

considerations.  See 30 TEX. ADMIN. CODE § 297.46.  

vi. Consistency with Regional Plans

The proposed appropriation application must also address a water supply need in a

manner that is consistent with the State Water Plan and relevant approved regional plans,

unless the TCEQ determines that conditions warrant waiver of the requirement.  See TEX.

WATER CODE ANN. § 11.134(b)(3)(E); 30 TEX. ADMIN. CODE § 297.50.  Specific projects

that are identified in the state and regional plans will be consistent with the plans.



vii. Conservation and Drought Contingency Plans

Section 11.1271 of the Texas Water Code provides that “[t]he commission shall

require from an applicant for a new or amended water right the formulation and submission

of a water conservation plan and the adoption of reasonable water conservation measures, as

defined by Subdivision (8)(B), Section 11.002, of [the Texas Water Code].”  TEX. WATER

CODE ANN. § 11.1271(a) (Vernon Supp. 2004).  Municipal, industrial, and other

appropriators with water rights of 1,000 acre-feet a year or more, and irrigation appropriators

with water rights of 10,000 acre-feet a year must “develop, submit, and implement a water

conservation plan, consistent with the appropriate approved regional water plan, that adopts

reasonable water conservation measures as defined by Subdivision (8)(B), Section 11.002”

of the Texas Water Code.  Id.  Beginning May 1, 2005, all water conservation plans required

under this Section 11.1271 must include specific, quantified 5-year and 10-year targets for

water savings, as established by the water rights holder.  Id.  The TCEQ and the TWDB are

to identify target goals for water conservation that water suppliers  may use as guidelines in

preparing water conservation plans and establish model conservation plans that suggest best

management practices for achieving water conservation.  See also 30 TEX. ADMIN. CODE

§ 297.50.

Section 11.1272 of the Texas Water Code requires wholesale and retail public water

suppliers and irrigation districts to develop drought contingency plans consistent with the

appropriate approved regional water plan to be implemented during periods of water

shortages and drought. See TEX. WATER CODE ANN. § 11.1272 (Vernon Supp. 2004).  By

May 1, 2005, the drought contingency plans must include “specific, quantified targets for

water use reductions to be achieved during periods of water shortages and drought.”  Id.  As

with the conservation plans, the TCEQ and the TWDB are to identify quantified target goals

for drought contingency plans that wholesale and retail public water suppliers, irrigation

districts, and other entities may use as guidelines in preparing drought contingency plans, and

to develop model drought contingency programs for different types of water suppliers that



suggest best management practices for accomplishing water use reductions during periods of

water shortages and drought.  Id.  

vii. Domestic and Livestock Exemption

Texas Water Code § 11.142 authorizes the construction of a reservoir on one’s own

property with storage for up to 200 acre-feet for domestic and livestock uses on one’s own

property without obtaining a permit from the TCEQ.  A person who temporarily stores more

than 200 acre-feet of water in a dam or reservoir is not required to obtain a permit for the

dam or reservoir if the person can demonstrate that the person has not stored in the dam or

reservoir more than 200 acre-feet of water on average in any 12-month period. This

exemption does not apply to a commercial operation.  See TEX. WATER CODE ANN.

§ 11.1422(a) (Vernon 2000).

Section 11.142 also allows a person to construct on his or her property a reservoir

with storage of not more than 200 acre-feet of water for fish and wildlife purposes and

wildlife management, except for fish farming.  The reservoir must be constructed on open-

space land, as defined by Section 23.51 of the Tax Code, and in unincorporated areas.  It is

unclear if this exemption applies to commercial activities because this section was amended

by two different bills in 2001, House Bill 247 and Senate Bill 2.

d. Interbasin Transfers

i. TCEQ Process and Limitations

Texas Water Code § 11.085 states that “[n]o person may take or divert any state

water from a river basin . . . and transfer such water to any other river basin without first

applying for and receiving a . . . permit.”  TEX. WATER CODE ANN. § 11.085 (Vernon Supp.

2004).



In 1997, Senate Bill 1 amended the interbasin transfer provisions to better address the

interests of the basin of origin and receiving basins.  Under Section 11.085, the interbasin

transfer permit applications require newspaper notice, as well as mailed notice to certain

entities in the basin of origin.  Additionally, at least two public meetings are required – one

in the basin of origin and one in the receiving basin.  If requested, an evidentiary hearing may

be held as well.  Id.

When considering whether to grant an interbasin transfer, the Commission will weigh

the need for the water in each basin for the next fifty (50) years.  The availability of feasible

and practicable alternative supplies, water conservation, waste prevention, and drought

contingency measures, the proposed beneficial use of the water, the projected economic

impact of the transfer, the projected impact on existing water rights, instream uses, water

quality, aquatic and riparian habitat, and bays and estuaries, the proposed mitigation and

compensation to the basin of origin, and the continued need to use the water if the interbasin

transfer is an amendment to an existing permit are also considered.  See id. § 11.085(k).  

ii. Miccosukee Tribe case

Will interbasin transfers require Texas Pollutant Discharge Elimination System

(“TPDES”) permits?  Under South Florida Water Mgm’t. Dist. v. Miccosukee Tribe of

Indians, No. 02-626, slip op. 1-14 (March 23, 2004), it is possible.  South Florida Water

Management District operates a series of levees, canals, pump and water impoundments to

provide flood protection, water conservation, and drainage.  One canal collects groundwater

and rainwater from a 104 square-mile area and when the water in the canal rises to a certain

level, a pump begins to pump the water out into a large undeveloped wetland area.  The water

in the canal contains elevated levels of phosphorous.

The Miccosukee Tribe brought suit under the Clean Water Act to stop the pumping

from the canal into the wetland because, according to the Tribe, the District must have a

Clean Water Act permit to discharge water from the canal into the wetland.



The United States Supreme Court found the discharge of water from the canal to the

wetland to be a point source but remanded the case for further proceedings on whether the

canal water and the wetland water are two distinct water bodies.  According to the Supreme

Court, if the canal water and the wetland are two parts of the same water body, the pumping

of water from one to the other does not constitute an addition of pollutants.  Conversely, the

Supreme Court, in its opinion, implies that the Clean Water Act requires National Discharge

Elimination System permits for transfers between two distinct water bodies.  This could affect

the feasibility and practicality of interbasin transfers in Texas, particularly between river basins

with significantly different water chemistry.

e. Other Types of Permits

In addition to the permits issued under Texas Water Code § 11.121, there are several

other more restrictive or limited permits: seasonal permits (Tex. Water Code § 11.137),

temporary permits (§ 11.138), term permits  (§ 11.1381), emergency authorizations

(§ 11.139), storage permits  (§ 11.140); and permits to convert domestic and livestock use

for non-exempt purposes (§ 11.143).  

f. Enforcement

Under the priority system, the most senior water right has priority to the water in the

river basin.  In other words, in times of shortage, the senior water appropriators may meet

their needs before other, more junior, water appropriators.  TEX. WATER CODE ANN.

§ 11.027 (Vernon 2000).  Section 11.081 of the Texas Water Code states: “No person may

wilfully take, divert, or appropriate any state water for any purpose without first complying

with all applicable requirements of [Chapter 11].”  TEX. WATER CODE ANN. § 11.081

(Vernon 2000).  Persons who wilfully take, divert, or appropriate state water without

complying with the applicable requirements of the Texas Water Code are also liable to a civil

penalty of not more than $5,000 for each day he continues the taking, diversion, or



appropriation.  TEX. WATER CODE ANN. § 11.082 (Vernon 2000).  The state may recover the

penalties by suit brought for that purpose in a court of competent jurisdiction.  Id.

Additionally, the Texas Water Code specifically allows private corporations, individuals, or

political subdivisions to pursue any available common-law remedy to enforce a right, to

prevent an injury, or to seek redress or compensation for the violation of a right or for an

injury as a result of an unauthorized diversion, impoundment, or use of surface water in

violation of the Water Code and the TCEQ rules.  See TEX. WATER CODE ANN. § 11.0841

(Vernon 2000).  A district court may award the costs of litigation, including reasonable

attorney fees and expert costs, to any political subdivision of the state, private corporation,

or individual that is a water right holder and that prevails in a suit for injunctive relief.  Id. 

In addition to civil remedies, the TCEQ, under Texas Water Code § 11.0842, may

assess an administrative penalty against that person who violates the Water Code or

Commission rules.  TEX. WATER CODE ANN. § 11.0842 (Vernon 2000).  The penalty may be

in an amount not to exceed $5,000 for each day the person is in violation of the Water Code,

or Commission rule, order or permit.  Id.

To ensure compliance with the water rights, watermaster programs may be established

under Texas Water Code § 11.325.  TEX. WATER CODE ANN. § 11.325 (Vernon 2000).  The

watermasters monitor stream flows, reservoir levels, and water use, and coordinate diversion

within the basins.  TEX. WATER CODE ANN. § 11.327 (Vernon 2000).  By monitoring

diversions, the watermaster can ensure compliance with water rights.  Id. Section 11.0843 of

the Texas Water Code allows a watermaster or the watermaster’s deputy, upon witnessing

a violation, to issue the alleged violator a field citation alleging that a violation has occurred

and providing the alleged violator the option of either: (1) without admitting to or denying

the alleged violation, paying an administrative penalty in accordance with the predetermined

penalty amount established by rule and taking remedial action as provided in the citation; or

(2) requesting a hearing on the alleged violation in accordance with Section 11.0842 of the

Water Code.  TEX. WATER CODE ANN. § 11.0843 (Vernon 2000).  To date, the Commission

has established only two watermaster programs: the South Texas Watermaster Program and

the Rio Grande Watermaster Program. 



2. Groundwater Rights

a. Defining Groundwater

In Texas, groundwater is not considered state water subject to regulation and

appropriation by the TCEQ.  See TEX. WATER CODE ANN. § 11.021.  Therefore, defining

what is and what is not groundwater becomes important.  Groundwater includes percolating

groundwater that oozes, seeps, or percolates through the ground  or otherwise flows in

undefined channels as well as artesian water.  See TEX. JUR. 2d, Waters § 246.  Artesian

water is groundwater that will rise by natural pressure  “above the first impervious stratum

below the surface of the ground” when properly cased in a well.  TEX. WATER CODE ANN.

§ 11.201 (Vernon 2000); TEX. JUR. 2d, Waters § 256.  All groundwater is presumed to be

percolating groundwater unless otherwise proven.  Texas Co. v. Burkett, 296 S.W. 273 (Tex.

1927).

Underflow of a watercourse is the portion of the flow of a surface waterbody or

stream that flows through the sand and gravel deposits under the bed of the stream or

waterbody.  45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.2(a)(1)(A).  Underflow is not

groundwater and is considered state water and subject to appropriation.  TEX. WATER CODE

ANN. § 11.021.

b. Rule of Capture

This year is the 100-year anniversary of Houston & Texas Central Railway Co. v.

East, 81 S.W. 279 (Tex. 1904), in which the Texas Supreme Court adopted the common-law

rule of capture.  Under the rule of capture, an owner of land may pump unlimited amounts

of groundwater from under his land, regardless of how that pumping might affect his

neighbor’s ability to obtain water from under his own land.  45 TEXAS PRACTICE:

ENVIRONMENTAL LAW § 14.2(b).



A landowner’s right to capture water from under his land has two limitations.  The

landowner cannot use groundwater maliciously so as to injure his neighbor or willfully and

wantonly waste the water.  City of Corpus Christi v. City of Pleasanton, 276 S.W.2d 798,

801 (Tex. 1955).  A person can also be held liable for damages for negligently pumping of

groundwater that causes subsidence of neighboring land.  Friendswood Dev. Co. v. Smith-

Southwest Indus., Inc., 576 S.W.2d 21, 30 (Tex. 1978).

c. Groundwater Conservation Districts

While the regulation of groundwater is generally controlled by the common-law rule

of capture, over the years, the Texas Legislature has created groundwater conservation

districts whose regulation of groundwater pumping modifies and regulates the rule of capture.

Currently, in Texas, there are eighty (80) groundwater conservation districts covering over

one-hundred and thirty (130) Texas counties.  Seven (7) additional groundwater conservation

districts were created by the Texas Legislature but failed to be confirmed in the initial

confirmation election.  Groundwater conservation districts may be created by the Texas

Commission on Environmental Quality upon receiving a petition for creation filed pursuant

to Sections 36.011 through 36.021 of the Texas Water Code, or by the Texas Legislature. 

The powers and authority of a groundwater district are found in Chapter 36 of the

Texas Water Code.  Additional powers or limitations on power may also be found in the

legislation creating the particular district.  See e.g., Edward Aquifer Authority Act, Act of

May 30, 1993, 73rd Leg., R.S., Chp. 626, 1993 Tex. Gen. 2353, as amended.  Groundwater

districts regulate the use and pumping of groundwater through rulemaking and  permitting.

A significant source of a groundwater district’s authority is derived from the district’s

authority to prevent waste and to provide for “conserving, preserving, protecting, and

recharging of the groundwater . . . .”  TEX. WATER CODE ANN. § 36.101(a) (Vernon Supp.

2004).  Waste is defined to include the withdrawal of groundwater from a groundwater at a

rate and in an amount that causes or threatens to cause intrusion of unsuitable water, the use

of water for non-beneficial purposes, the escape of groundwater to a groundwater reservoir



or strata that does not contain groundwater, the pollution or harmful alteration of

groundwater by saltwater or other deleterious matter, the willful or negligent escape of

groundwater into any river, stream, water course, lake, sewer, roadway or ditch, or onto land

not owned by the well owner, and the escape of groundwater irrigation tailwater onto land

other than the owner of land.  TEX. WATER CODE ANN. § 36.001(8) (Vernon Supp. 2004).

For artesian wells, waste is defined by Texas Water Code § 11.205 to mean willfully causing

or knowingly permitting the water from the artesian well to run off the owner’s land, or to

percolate through the stratum above which the water is found.  TEX. WATER CODE ANN.

§ 11.205 (Vernon 2000); TEX. JUR. 2d, Waters § 257.  To protect and preserve the

groundwater and to prevent waste, groundwater districts often impose conditions on well

construction and metering.

Groundwater districts also have authority to limit groundwater production based on

tract size and to impose well spacing requirements.  TEX. WATER CODE ANN. § 36.101(a) and

36.116 (Vernon Supp. 2004).  The district may also adopt different rules for each aquifer,

subdivision of aquifer, geologic strata, or geographic area overlying an aquifer or subdivision

of the aquifer if the district determines that the conditions in or use of aquifer or area of an

aquifer differ substantially and the different rules are necessary for better management of the

groundwater resource.  TEX. WATER CODE ANN. § 36.116(d).

In addition to regulatory authority, groundwater districts are required to develop a

comprehensive management plan in coordination with the surface water management entities

to set management goals for providing for the efficient use of the groundwater, preventing

waste and subsidence, addressing conjunctive surface water management issues, addressing

natural resource issues, addressing drought conditions, and addressing conservation.  TEX.

WATER CODE ANN. § 36.1071 (Vernon Supp. 2004).  The groundwater district is to develop

a plan using the best available data and forward the plan to the regional management planning

groups for consideration in their planning process.  Id.  The management plan is to identify

performance standards and management objectives, and actions necessary to effect the plan,

and estimates on the existing total usable amount of groundwater in the district, the amount

annually used within the district, the annual amount of recharge and how it might be



increased, and the projected water supply and demand for water within the district.  Id.  The

district is required to adopt rules necessary to implement the plan.  Id.     

B. Water Rights Transfer Techniques

When evaluating issues relating to the marketing and transferring of water rights in

Texas, one must consider whether the transfer involves groundwater or surface water and

whether the transfer is simply the sale and purchase of water or the sale and purchase of a

“water right.”  The following is a discussion of the issues relating to the transfer of

groundwater and surface water rights.

1. Title Issues

a. Surface Water Rights

Before purchasing a surface water right, it is important to establish that the seller has

title to the water right.  Since all but one of the river basins have been adjudicated, most water

rights are defined by a permit, or certificate of adjudication, issued by the TCEQ, or its

predecessor agencies.  Thus, the TCEQ is the starting point to determining if the seller is the

owner of the water right.  However, at least with irrigation rights, which are appurtenant to

the land described in the permit, a title search of the county records should also be conducted.

When irrigated land is conveyed, the water rights are conveyed with the land, unless expressly

reserved.  Graham v. Kuzmich, 876 S.W.2d 446, 449 (Tex.App. – Corpus Christi 1994, no

writ).  Often, however, these transfers of water rights are not reported to the TCEQ.

Therefore, to be sure the seller owns all the irrigation water rights, the buyer and seller should

do a title search much like a mineral interest title search.



b. Groundwater Rights

Groundwater rights belong to the surface estate owner, but Texas courts have held

that groundwater rights may be conveyed separately from the balance of the real estate, much

like other mineral interests.  See e.g., Evans v. Ropte, 96 S.W.2d 973 (Tex. 1936); Pfluger

v. Clack, 897 S.W.2d 956 (Tex.App. – Eastland 1995, writ denied).  Therefore, the buyer

should examine the title of the groundwater and surface estate (1) to confirm that the seller

is the record title owner of the surface estate, (2) to confirm that the groundwater has not

been severed from the surface estate, (3) to obtain a description of the deeds of trust, and

other liens or encumbrances affecting the groundwater estate, and (4) to confirm that the

record title owner of the groundwater estate is consistent with the ownership records, as

applicable, with groundwater conservation district’s records and any other regulatory agency

with jurisdiction over the groundwater. 

2. Listing a Water Right

Currently, there is no listing services for water rights.  There are several ways,

however, to let potential buyers or sellers know about the desire to buy or sell water rights.

Word of mouth is a common means of letting people know that water rights, both surface and

groundwater rights, are available for sale.  Letting the watermasters and the TCEQ know

about the desire to buy or sell a water right is another way to get the word out.  Public

entities desiring to buy water rights have also put out requests for proposals to purchase

water rights, particularly groundwater rights.

In 1993, the Texas Legislature established the Texas Water Bank to facilitate water

transactions to provide sources of adequate water supplies for use within the State of Texas.

The TWDB manages the Water Bank and may take all actions necessary to operate the Water

Bank and to facilitate the transfer of water rights from the Water Bank for future beneficial

use, including, but not limited to: (1) negotiating a sale price and terms acceptable to the

depositor and purchaser; (2) maintaining a registry of Water Bank deposits and those water



users in need of additional supplies; (3) informing water users in need of additional supply of

water rights available in the Water Bank; (4) encouraging water right holders to implement

water conservation practices and deposit the right to use the conserved water into the Water

Bank; (5) establishing requirements for deposit of a water right into the Water Bank including

minimum terms for deposit; (6) purchasing, holding, and transferring water or water rights

in its own name; (7) establishing regional water banks; (8) acting as a clearinghouse for water

marketing information, including water availability, pricing of water transactions,

environmental considerations, and potential buyers and sellers of water rights; (9) preparing

and publishing a manual on structuring water transactions; (10) accepting and holding

donations of water rights to meet instream, water quality, fish and wildlife habitat, or bay and

estuary inflow needs; (11) entering into contracts with persons to pay for feasibility studies

or the preparation of plans and specifications relating to water conservation efforts or to

estimate the amount of water that would be saved through conservation efforts; and

(12) other actions to facilitate water transactions.  See TEX. WATER CODE ANN. § 15.703

(Vernon 2000).  Water rights may be deposited in the Water Bank for a period of ten (10)

years and are exempt from cancellation proceedings while deposited in the Water Bank.  See

TEX. WATER CODE ANN. § 15.704(a) (Vernon 2000); 30 TEX. ADMIN. CODE § 297.71 (West

2004).

 

3. Appraising a Water Right

With the exception of the Rio Grande basin, where a market for surface water rights

has existed for many years, appraisal of water rights can be difficult.  The Texas Water Code

provides little guidance, with the exception of Texas Water Code § 11.0275, which provides

that “[w]henever the law requires the payment of fair market value for a water right, fair

market value shall be determined by the amount of money that a willing buyer would pay a

willing seller, neither of which is under any compulsion to buy or sell, for the water in an

arms-length transaction and shall not be limited to the amount of money that the owner of the

water right has paid or is paying for the water.” 



Generally, to appraise water rights, both surface and groundwater rights, there are

several factors to consider, including, but not limited to, the price other water rights in the

area have garnered, the quality of the water, the availability of alternative sources in the area,

and the accessibility of the water and the infrastructure requirements necessary to deliver the

water.  Additionally, for surface water rights, the priority date of the water affects its valuel.

Other factors include any regulatory restrictions on the water.  For example, groundwater

conservation districts may have pumping restriction that will affect the price of the

groundwater.  Similarly, with surface water rights, the TCEQ regulatory requirements may

affect the price of the water.

4. Marketing Issues

Surface and groundwater marketing has become a hot topic in Texas in recent years.

Issues relating to marketing water depends whether the water is surface water or groundwater

and the regulatory constraints affecting the sale of the water rights.

a. Surface Water

Surface water rights may be sold or leased, and the transfer may be permanent or

temporary.  The marketability of a surface water right will depend on its type of use and place

of use, and whether a permit amendment will be required to transfer the water right.  If the

place and type of use are to remain the same, then no permit amendment will be required.

However, if the type and place of use will change, then the buyer will need to obtain a permit

amendment.  TEX. WATER CODE ANN. § 11.122 (Vernon Supp. 2004).  Except an amendment

to a water right that increases the amount of water authorized to be diverted or the authorized

rate of diversion,  the TCEQ is required to issue the amendment if the requested change will

not cause adverse impact on other water right holders or the environment on the stream of

greater magnitude than under circumstances in which the permit, certified filing, or certificate

of adjudication that is sought to be amended was fully exercised according to its terms and



conditions as they existed before the requested amendment.  Id.  Thus, the no-injury rule only

examines the full amount of the water right as it exists on the “four-corners” of the water

rights permit, not the appropriator’s consumption or past use, to determine the impacts on

other water rights holders.

Marketing water rights for the purpose of transferring them to another river basin has

some unique challenges.  As discussed above, there are significant public notice and hearing

requirements that make the transfer more difficult than other transfers.  Moreover, the portion

of the water right transferred is given a junior priority date.  Additionally, if the transfer of

water is based on a contractual sale of water, the new water right or amended permit, certified

filing, or certificate of adjudication authorizing the transfer shall contain a condition for a term

or period not greater than the contract term.

b. Groundwater

Unlike surface water rights, the transfer of groundwater rights does not need TCEQ

approval.  However, if the groundwater is under the regulatory control of a groundwater

conservation district, there may be other regulatory matters affecting the marketability of the

groundwater rights.  For example, there may be pumping restrictions that limit the

groundwater rights marketability.  Additionally, if the purchasers of the groundwater are

located outside the groundwater district, the groundwater district may require a permit and

the payment of export fees.  The quality and quantity of the groundwater and the availability

of infrastructure to transport the water to the location of use may also affect the marketability

of the groundwater.  

C. Interstate Compacts

In the State of Texas, there are five major interstate waterways for which Texas has

entered into interstate compacts: Rio Grande Compact; Pecos River Compact; Canadian



River Compact; Sabine River Compact; Red River Compact.  Appropriations by the State of

Texas on these rivers must be consistent with these compacts.

Texas, Colorado, and New Mexico are parties to the Rio Grande Compact, and Texas

and New Mexico are parties to the Pecos River Compact.  Texas is the downstream state in

each of these, and therefore, the compacts have little impact on the State’s allocation of water

among its users.  See TEX. WATER CODE ANN. §§ 41.001-.009, 42.001-42.010 (Vernon 2000

and Supp. 2004).

The Canadian River Compact, with New Mexico and Oklahoma, allocates storage

capacity between the three states, and limits the construction of new reservoirs in Texas.

See TEX. WATER CODE Ann. §§ 43.001-.006 (Vernon 2000).  

Texas and Louisiana are parties to the Sabine River Compact.  See TEX. WATER CODE

ANN. §§ 44.001-.010 (Vernon 2000).  The Sabine River Compact apportions fifty percent of

the water to Texas and fifty percent of the water to Louisiana.  While Texas cannot issue

water rights permits that would be inconsistent with the Sabine River Compact, currently the

water rights in the Sabine Basin only amount to a small portion of the Texas’ share in the

water.  45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.11.

Texas, Arkansas, Oklahoma, and Louisiana are parties to the Red River Compact.

See TEX. WATER CODE ANN. §§ 46.001-.013 (Vernon 2000).  The allocation of the Red

River water is more complicated than the other compacts.  As between Texas and Oklahoma,

Texas is allocated one-half of Lake Texoma water and all the water from the Texas tributaries

above Lake Texoma that directly enter the Red River without entering Oklahoma.  As for

tributaries that enter Oklahoma before entering the Red River above Lake Texoma, Texas

must provide a proportionate share of the flow to Oklahoma.  Below the “last downstream

dam site” as defined by the compact, and in the Red River between Lake Texoma and Index,

Arkansas, the use of water by Texas is limited by the flow of the Red River at Index,

Arkansas.  The use of the water in the East Texas tributaries to the Red River that pass

through Louisiana before entering the Red River, are also subject to restrictions.  See TEX.

WATER CODE Ann. §§ 46.001-.013 (Vernon 2000); see also 45 TEXAS PRACTICE:

ENVIRONMENTAL LAW § 14.11.  Prior to 2003, Louisiana and Texas had a special compact



for the use of the water in Caddo Lake; however, the compact was subject to Congressional

consent.  Congress did not consent to the compact and both Texas and Louisiana have

repealed the compact.  See Act of May 28, 2003, 78th Leg., R.S., S.B. 1481, § 1.

See 45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.11 for a more detailed

discussion of each of the compacts. 

D. Maintaining Water Rights

1. Protecting Future Supplies

According to the 2000 State Water Plan, the water needs in year 2000 were 2.4

million acre-feet per year.  These needs are expected to increase to 7.5 million acre-feet per

year by 2050.  Thus, it is important to protect our current and future water supplies, as well

as develop new sources of water.

Evaluating how to protect future water supplies, or making best and longest use of

our existing water supplies is, in part, the job of the water appropriator through conservation

plans and state requirements prohibiting waste.  It is also part of the task of the Regional

Water Planning Groups.  Examples of how each region proposes to protect and conserve

future supplies are found in the State Water Plan and include measures such as municipal

conservation programs and plumbing requirements, brush and salt cedar control, irrigation

lining projects, and water quality improvement projects.

2. Development Issues

Traditionally, the development of surface and groundwater has been the task of

individual water purveyors and users.  Since the passage of Senate Bill 1, the regional

planning process has been the planning tool to identify the future demands, the current

supplies, the water users and customers, and the means to satisfy the water needs.  See

http://www.twdb.state.tx.us/publications/reports/State_Water_Plan/2002/FinalWaterPlan2

http://www.twdb.state.tx.us/publications/reports/State_Water_Plan/2002/FinalWaterPlan2


002.htm for the current State Water Plan.  These plans are “designed to provide for the

orderly development and management of the state’s water resources so as to ensure that

sufficient supplies will be available at a reasonable cost in the future.”  45 TEXAS PRACTICE:

ENVIRONMENTAL LAW § 14.6(a).  The TWDB, using the regional plans, develops the

comprehensive statewide water plan and conducts a review of the plan biennially, and amends

it if necessary.  TEX. WATER CODE ANN. § 16.051(b) (Vernon Supp. 2004).  Currently, the

state Regional Water Planning Groups are working on the second round of regional plans,

which must be updated every five years.  Several sources of “new” water are proposed in the

State Water Plan, including new reservoir projects, desalination, and weather modification

projects.  

New reservoirs or expansion of existing reservoirs is one of the traditional means of

water development.  The Allens Creek Reservoir was recently permitted by the State of Texas

in the Brazos River Basin.  At the time this paper was written, the application had been

appealed to the Texas Supreme Court.  See also Chocolate Bayou Water Co. & Sand Supply

v. Tex. Natural Resource Conservation Comm’n, 124 S.W.3d 844 (Tex.App. – Austin 2003,

pet. pending) for lower court decisions concerning the application.

Desalination of gulf water and groundwater has received considerable press as an

alternative to meet future demands.  On September 17, 2003, the TWDB considered three

different large-scale demonstration seawater desalination projects from the Brazos River

Authority, the Brownsville Public Utility Board, and the City of Corpus Christi for the

preparation of regional water facility plans focusing on seawater desalination.  These projects

will identify the need for the project, evaluate the costs, identify willing buyers, and evaluate

the requirements for implementing the project. 

Another source of water being explored is the construction of off-channel reservoirs

that would store water from the river during high flows. The amount of water captured would

not interfere with existing water rights and could be used to meet the increased demands for

water from irrigators and municipalities. 

Reuse of effluent is another means to increase supply.  Direct reuse is the beneficial

use and reuse of water for authorized purposes prior to its release into a stream.  While a



water right permit is not required, the entity proposing to directly reuse effluent may need a

wastewater permit or a Texas Administrative Code Chapter 210 authorization.  Once surface

water diverted under a water right is returned to a river or stream, however, the water right

holder loses the right to the continued use of the water under the water right.  See Texas

National Resource Conservation Commission February 3, 1997, Interoffice Memorandum

from Mark Jordan to the Reuse Committee.  

Aquifer storage and recovery projects also provide another means of protecting and

enhancing water supplies.  Aquifer storage and recovery projects involve the artificial

injection of surface water into an applicable aquifer during times when the surface water has

sufficient flows.  The water is then available for withdrawal and beneficial use during times

of insufficient surface flows.  The subsurface storage of the water prevents losses due to

evaporation and avoids the environmental impacts of surface reservoirs.  Permits from the

TCEQ are required.  The entity proposing the project may also be required to obtain

authorization from the applicable groundwater district.

3. Abandonment

a. Surface Water Rights

While surface water rights are considered to be perpetual, they can be lost by

abandonment, by failure to diligently proceed with a water development project, and by

failure to beneficially use the water.  TEX. WATER CODE ANN. §§ 11.030, 11.146, 11.173

(Vernon 2000); TEX. ADMIN. CODE  §§ 297.71-297.75 (West 2004).  If a right to use water

is “willfully abandoned during any three successful years,” it may be considered abandoned.

TEX. WATER CODE ANN.  § 11.030 (Vernon 2000).  There must be an intent to abandon the

water; nonuse of water alone is not abandonment.  See City of Anson v. Arnett, 250 S.W.2d

450 (Tex.Civ.App. – Eastland 1952, writ ref’d n.r.e.).

The cancellation of water rights does not require an intent to abandon water.  Under

Texas Water Code § 11.173, a water rights permit that has not been put to beneficial use at



any time during a 10-year period is subject to cancellation.  TEX. WATER CODE ANN. § 11.173

(Vernon Supp. 2004).  Nonuse, except as otherwise exempt by Section 11.173(b), is grounds

for cancellation.  Under Section 11.177, diligence and justification are relevant factors related

to whether or not a water right should be cancelled.  TEX. WATER CODE ANN. § 11.177

(Vernon Supp. 2004).  Additionally, water not used as a result of conservation is exempt from

cancellation.  TEX. WATER CODE ANN. § 11.002(4) (Vernon Supp. 2004).

Groundwater rights may not be divested by virtue of abandonment or nonuse.

Groundwater rights are owned by the landowner, and nothing in the statutory regulations in

Chapter 36 of Texas Water Code are to be construed to deprive or divest owners of their

ownership or rights in the groundwater.  TEX. WATER CODE ANN. § 36.002 (Vernon 2000).



ISSUES IMPACTING WATER USE

A. Defining Reasonable Uses

1. Generally

The Texas Water Code defines “reasonable uses” for both surface and groundwater.

For surface water, reasonable uses would be those uses that are considered to be beneficial

uses under Texas Water Code § 11.024, including domestic and municipal uses, agricultural

uses and industrial uses, mining and recovery of minerals, hydroelectric power, navigation,

and recreation and pleasure as beneficial uses.  In order to obtain a water rights permit, the

applicant must demonstrate that the water will be put to a beneficial use. 

Groundwater also must be beneficially used and not wasted.  See Houston & Texas

Central Railway Co. v. East, 81 S.W. 279, 282 (Tex. 1904).  Beneficial purposes, as defined

by Texas Water Code § 36.001(9), means use for agricultural, gardening, domestic, stock

raising, municipal, mining, manufacturing, industrial, commercial, recreational, or pleasure

purposes.  It also includes using water for exploring, producing, handling, or treating oil,  gas,

sulphur, or other minerals, and using groundwater for “any other purpose that is useful and

beneficial to the user.”  TEX. WATER CODE ANN.  § 36.001(9) (Vernon Supp. 2004).

Additionally, a person may not wantonly and willfully waste the groundwater.  See

Friendswood Dev. Co. v. Smith-Southwest Indust., Inc., 576 S.W.2d 21 (Tex. 1978); Fain

v. Great Springs Waters of America, Inc., 973 S.W.2d 327 (Tex.App. – Tyler 1998), writ

granted and aff’d, 1 S.W.3d 75 (Tex. 1999).  See also TEX. WATER CODE ANN. §§ 11.207

and 36.101 (Vernon 2000 and Supp. 2004) for statutory provisions related to waste of

groundwater.



2. Indirect vs. Direct Reuse

One of the issues currently hotly debated in Texas is the indirect reuse of surface

water.  As discussed above, a water rights holder may directly reuse appropriated water

without a water right permit or permit amendment.  However, in the last few years, the TCEQ

has received numerous competing bed and banks permits for indirect reuse of water.  The use

of a river to transport water downstream is less expensive than constructing and maintaining

a pipeline.  The debate over these indirect reuse permit applications revolves around whether

the request is actually a new appropriation with a new priority date.

  Under Texas Water Code § 11.046(c), once water is returned to a water course, it

becomes state water and subject to appropriation.  TEX. WATER CODE ANN. § 11.046(c)

(Vernon Supp. 2004).  Thus, prior to returning developed water to the water course, to

convey the water downstream for further use, a bed and banks permit is required and possibly

a water rights permit amendment to change the type and place of use.  Under Texas Water

Code § 11.042(a), a person, association of persons, corporation, water control and

improvement district, water improvement district, or irrigation district supplying stored or

conserved water under contract as provided by the Texas Water Code may use the bed and

banks of any flowing natural stream in the state to convey the water from the place of storage

to the place of use or to the diversion point of the appropriator.  TEX. WATER CODE ANN.

§ 11.042(a) (Vernon Supp. 2004).  When considering a bed and banks permit application, the

Commission considers carriage losses, instream flow, flows needed for bays and estuaries, and

the effects of the authorization on existing water rights and water rights granted in reliance

of the flows remaining in the watercourse.  See id. § 11.042(c).  

Return flows originating from groundwater is treated somewhat differently under

Texas law.  Under Texas Water Code § 11.042(b), a person who wishes to discharge and

then subsequently divert and reuse existing return flows derived from privately-owned

groundwater must obtain prior authorization from the Commission for the diversion and the

reuse of these return flows. Id. § 11.042(b).  The authorization may allow for the diversion

and reuse by the discharger of existing return flows, less carriage losses, and shall be subject



to special conditions if necessary to protect an existing water right that was granted based on

the use or availability of these return flows. Special conditions may also be provided to help

maintain instream uses and freshwater inflows to bays and estuaries. A person wishing to

divert and reuse future increases of return flows derived from privately owned groundwater

must obtain authorization to reuse increases in return flows before the increase.  Id.

Indirect reuse advocates suggest that the Commission may authorize the reuse of

developed water as a new use of an existing authorization, whether the water has been

available in the basin or not.  Senior appropriators contend that these requests should be

considered new appropriations and given new priority dates.  See Douglas Caroom, Indirect

Reuse of Municipal Effluent, 67 TEX. B.J. 3 (2004).

B. Instream Uses

1. Texas Water Requirements 

There are several provisions in the Texas Water Code providing for the consideration

of instream uses and water quality during the water rights application process - Sections

11.147, 11.148, 11.1491, 11.150, and 11.152.  See TEX. WATER CODE ANN. § 11.147-11.152

(Vernon 2000 and Supp. 2004).

Section 11.147 of the Texas Water Code relates to the effects of permit on bays and

estuaries and instream uses.  Under Section 11.147, “beneficial inflows” means a salinity,

nutrient, and sediment loading regime adequate to maintain an ecologically sound

environment in the receiving bay and estuary system that is necessary for the maintenance of

productivity of economically important and ecologically characteristic sport or commercial

fish and shellfish species and estuarine life upon which such fish and shellfish are dependent.

TEX. WATER CODE ANN. § 11.147.  When considering an application for a permit to store,

take, or divert water, the TCEQ is required to assess the effects, if any, of the issuance of the

permit on the bays and estuaries of Texas. Id.  For permits issued within an area that is 200

river miles of the coast, the Commission must include in the permit, to the extent practicable,



those conditions considered necessary to maintain beneficial inflows to any affected bay and

estuary system, after considering: 

(1) the need for periodic freshwater inflows to supply nutrients and modify salinity to

preserve the sound environment of the bay or estuary, using any available studies and

plans; together with existing circumstances, natural or otherwise, that might prevent

the conditions imposed from producing benefits; 

(2) the ecology and productivity of the affected bay and estuary system; 

(3) the expected effects on the public welfare of not including in the permit some or

all of the conditions considered necessary to maintain the beneficial inflows to the

affected bay or estuary system; 

(4) the quantity of water requested and the proposed use of water by the applicant,

as well as the needs of those who would be served by the applicant; 

(5) the expected effects on the public welfare of the failure to issue all or part of the

permit being considered; and 

(6) the preferences for competing uses of water as found in Texas Water Code

§§ 11.024 and 11.033, as well as the public policy statement in Texas Water Code

§ 1.003.  

The Commission is authorized to condition the permit to the extent necessary to maintain

existing instream uses, water quality, and fish and wildlife habitats of the stream or river to

which the application applies.  The Commission shall include in the permit, to the extent

practicable when considering all public interests, those conditions considered by the

Commission necessary to maintain fish and wildlife habitats.  The Parks and Wildlife

Department is notified of the application and may be a party in hearings on applications for

permits to store, take, or divert water.  See TEX. WATER CODE ANN. § 11.147.  

Additionally, section § 11.152 of the Texas Water Code requires the TCEQ when

considering “an application for a permit to store, take, or divert water in excess of 5,000 acre

feet per year, the Commission shall assess the effects, if any, on the issuance of the permit on

fish and wildlife habitats and may require the applicant to take reasonable actions to mitigate

adverse impacts on such habitat.”  TEX. WATER CODE ANN. § 11.152.



2. SMRF Application

In July 2000, the San Marcos River Foundation (SMRF) filed an application with the

Commission to appropriate more than one million acre-feet of water per year in the

Guadalupe and San Marcos rivers for instream uses.  Several regional water purveyors

protested the permit, and several others filed amicus briefs.  As a result of the SMRF

application, several other entities filed instream flow applications, including several

environmental conservation associations, and two river authorities.  On March 19, 2003, the

TCEQ Commissioners considered the TCEQ’s authority to issue a water right to the SMRF

for a non-consumptive use and determined that it did not have authority to issue water rights

for environmental flows.  The Commission found that it only had authority to consider

environmental flows under a Section 11.147 review of a water rights application.  The

Commission’s decision is currently under review by the Travis County District Court.  In

November 2003, the Commission dismissed the remaining instream flow applications.  See,

Martin Rochelle, Competing for Limited Resources, 67 TEX. B.J. 3 (2004).

3. Senate Bill 1639

In 2003, the Texas Legislature also considered the issue of environmental flows.  The

Legislature enacted S.B. 1639 prohibiting the Commission for issuing a water rights

application for environmental flows until a study had been completed evaluating the issue of

environmental flow.  See Act of May 23, 2003, 78th Leg., R.S., S.B. 1639, § 2.  The

Legislature also created the Study Commission on Water for Environmental Flows to

consider the issue.  Id.

C. Federal Interests in Water Use

Two federal agencies are primarily involved with the use and management of water

in Texas, the U.S. Army Corps of Engineers and the United States Bureau of Reclamation.



These two agencies cooperate with local agencies to construct and finance projects for flood

control and water development projects.  Typically, the facilities are owned and operated by

the federal agencies and the local authority owns the water rights associated with the project.

This, however, is not always clearly the case.  With respect to the Rio Grande Project, the

United States Bureau of Reclamation has filed a claim in the Adjudication of the Upper Rio

Grande.  See 45 TEXAS PRACTICE: ENVIRONMENTAL LAW § 14.12 for a more detailed

discussion of the federal role in use and management of water in Texas.  

The federal government also affects and regulates the use of water in Texas through

its navigation regulations, the Coastal Management Zone Act, and the Clean Water Act.  The

federal government has exclusive rights to regulate navigation.  U.S. CONST. art. I § 8, cl. 3

(“Commerce Clause”).  The Coastal Zone Management Act was enacted to assist coastal

states to preserve and protect coastal resources by protecting the natural resources, managing

coastal development, and protecting existing water uses.  16 U.S.C.A. § 1452(1)-(6) (West.

Supp. 2000).  States are encouraged to participate by preparing coastal management plans.

Texas has a coastal management plan, and certain types of permits and water rights transfers

require a review for consistency with the plan.  See TEX. ADMIN. CODE  §§ 281.40 et seq.

(West 2004).  The Clean Water Act regulates the discharge of pollutants into water of the

U.S.  As discussed previously, South Florida Water Mgm’t. Dist. v. Miccosukee Tribe of

Indians may now require NPDES permits for transfers of water between hydrologically

distinct waterbodies.  

D. Access and Recreational Use

Under Texas law, the state owns the beds of navigable rivers.  Navigable streams are

those which have an average width of thirty (30) feet from their mouths, even if the stream

is not navigable in fact.  TEX. NAT. RES. CODE § 21.001(3) (Vernon 2001).  The public has

the right to use navigable waters and the bed and banks for boating and fishing, whether the

stream is navigable in fact or not.  See Diversion Lake Club v. Heath, 86 S.W.2d 441, 444

(Tex. 1935).  However, the right to use the public water does not allow a person to trespass



across private property to reach the water.  Id. at 445.  Under the Open Beaches Act, the

public has the right to use public beaches, which is the area from the line of mean low tide to

the extreme seaward boundary of natural vegetation which spreads continuously inland and

to which the public has acquired the right to use through continuous use.  See TEX. NAT. RES.

CODE ANN. §§ 61.001 et seq. (Vernon 2001 and Supp. 2004). 

E. Use and Management During Drought

1. Surface Water

Texas law has several provisions relating to the use and management of water during

droughts.  Under Texas Water Code § 11.039, if a shortage of water in a water supply not

covered by a water conservation plan prepared in compliance with TCEQ or TWDB rules

results from drought, the water to be distributed is to be divided among all customers pro

rata, according to the amount each may be entitled to, so that preference is given to no one

and everyone suffers alike.  TEX. WATER CODE ANN. § 11.089 (Vernon Supp. 2004).  If a

shortage of water in a water supply covered by a water conservation plan prepared in

compliance with TCEQ or TWDB rules results from drought, the entity owning or controlling

the water shall divide the water to be distributed among all customers pro rata, according to:

(1) the amount of water to which each customer may be entitled; or (2) the amount of water

to which each customer may be entitled, less the amount of water the customer would have

saved if the customer had operated its water system in compliance with the water

conservation plan.  Id.

As previoiusly discussed, Texas Water Code § 11.1272 requires irrigation districts and

wholesale and retail public water suppliers to prepare drought contingency plans to be

implemented during times of drought.  The plans are to be consistent with the appropriate

approved regional water plan.  By May 1, 2005, the entities preparing drought contingency

plans required by Commission rule must include specific, quantified targets for water use

reductions to be achieved during periods of water shortages and drought.  Additionally, the



TCEQ and TWDB, by joint rule, are to identify quantified target goals for drought

contingency plans that wholesale and retail public water suppliers, irrigation districts, and

other entities may use as guidelines in preparing drought contingency plans.  The two

agencies are to also develop model drought contingency programs for different types of water

suppliers that suggest best management practices for accomplishing the highest practicable

levels of water use reductions achievable during periods of water shortages and drought for

each specific type of water supplier. 

2. Groundwater

Because of the nature of groundwater ownership in Texas, there are no general

statutory provisions relating to the use and management of groundwater during times of

drought.  However, to the extent the area is covered by a groundwater conservation district,

there may be local requirements applicable to the use and management of the groundwater

under the district’s jurisdiction.  Section 36.1131 of the Texas Water Code authorizes districts

to include drought contingency plans as part of groundwater withdrawal permits.  TEX.

WATER CODE ANN. § 6.1131 (Vernon 2000).  The Edwards Aquifer Authority has extensive

drought management rules that are triggered when the Edwards Aquifer falls to certain

specified levels.  See Edwards Aquifer Authority (EAA) Rules, §§  715.200-715.220.  The

rules are intended to slow the rate of decline of the springflows of the Comal and San Marcos

Springs so as to allow more time for the return of normal precipitation.  See EAA Rules §

715.200.  Other groundwater conservation districts may have no drought provisions or less

restrictive drought provisions because the aquifer is less susceptible to decline as a result of

drought.  



Good Sources of Information on Water Rights:

67 Texas Bar Journal 3 (March 2004) (featuring a series of articles relating to water

management in Texas).

Rights to Surface Water in Texas, Texas Commission on Environmental Quality Publication

GI-228 (May 2002).

2002 State Water Plan, Available at the Texas Water Development Board, or online at

http://www.twdb.state.tx.us/publications/reports/State_Water_Plan/2002/FinalWaterPlan2

002.asp

Watermasters Programs, Texas Commission on Environmental Quality Website,

www.tnrcc.state.tx.us/enforcement/fod/wmaster/wmaster1.html.

http://www.twdb.state.tx.us/publications/reports/State_Water_Plan/2002/FinalWaterPlan2
http://www.tnrcc.state.tx.us/enforcement/fod/wmaster/wmaster1.html

