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Texas Commission on Environmental Quality

Groundwater conservation districts (“GCDs”) are required to jointly plan with other GCDs within groundwater management areas (“GMAs”) to define the desired future conditions (“DFC”) of their respective groundwater resources.
  The DFC forms the basis for the amount of water that a GCD may permit for beneficial use.
  It also is used in the State’s regional planning efforts.  Because the DFC determination has far reaching implications, the Legislature has established processes to review the DFC determination.  This paper focuses on the processes in which a GCD or “person with a legally defined interest in the groundwater” within the GMA may challenge the DFC.  A challenge may be initiated by appealing the approval of the DFC to the Texas Water Development Board (“TWDB”) or by initiating an inquiry with the Texas Commission on Environmental Quality (“TCEQ”) relating to the reasonableness of an adopted DFC.
I.
Appeal to the TWDB

The process to appeal the approval of DFC is governed by Texas Water Code § 36.108 and by the TWDB rules, 31 Tex. Admin. Code, Chapter 356, Subchapter D, which implement § 36.108.  


On October 19, 2007, the TWDB proposed amendments to its rules addressing, among other things, the submittal of desired future conditions and the appeal of the approval of the DFC.  Under the proposed rules, the TWDB repeals the existing appeal process currently governed by 31 Tex. Admin. Code § 356.11 and adds a new subchapter D, “Appealing Approval of Desired Future Conditions.”  Numerous GCDs and water marketers filed comments on the rules.
  The TWDB adopted final rules on December 4, 2007.  The newly adopted rules regarding the appeals process and the focus of the comments are included in the discussion which follows.

A.
Who may Petition the TWDB to Appeal the Approval of DFC?

Section 36.108(l) provides that a petition appealing the approval of DFC may be filed by:

· a person with “a legally defined interest” in groundwater within the groundwater management area;

· a district in or adjacent to the groundwater management area; or

· a regional water planning group for a region in the groundwater management area.
  

A person with a legally defined interest in groundwater is defined by TWDB rules as “a person who owns land or groundwater rights in the district, has a legal interest in a well in the district, has authorization from the district to produce groundwater, or granted by court order or judgment.”


B.
The Petition and Supporting Evidence


The Water Code provides little guidance on the nature of a petition appealing the DFC.  Section 36.108(l) provides only that “the petition must provide evidence that the districts did not establish a reasonable desired future condition of the groundwater resources in the groundwater management area.”
  The TWDB rules flesh out the language of the statute.

The rules require that the petitioner must first provide the districts, whose DFC is being challenged, with a copy of the petition and supporting documentation.
  The districts’ copy of the petition must be supplied thirty days in advance of filing the petition with the TWDB.
  The deadline for filing the petition is triggered by the date the DFC is approved.
 

The proposed rules require that the petition is reviewable if it is filed within one year since the district’s adoption of the DFC.  A petition is reviewable only if the substantive issues raised in it have not been previously reviewed by the board.
  This provision is intended to prevent repetitive appeals of the same issue.  An earlier version of the proposed rules provided that a petition was not reviewable if the substantive issue had been previously raised and reviewed by districts and the TWDB.  Before TWDB’s change to the proposal, districts may have been able to prevent petitioners from seeking board review of the district’s DFC simply by the districts reviewing the issues themselves.


The petition must be signed by the petitioner and sworn to before a notary public.  It must include the name of and contact information for the petitioner and any agent or representative, documentation of the petitioner’s legally defined interest in the groundwater (unless the petition is a GCD or a regional water planning group) and a statement summarizing why the petitioner believes the adopted desired future condition is unreasonable.
  

The Water Code requires the petition to provide evidence that the GCD did not establish a reasonable DFC.
  The evidence may be in the form of testimony, written materials, and material objects.
  The proposed rules provide no other guidance as to the nature of the supporting evidence.


In the earlier version of the proposed rule, the TWDB staff could determine if the petition was reviewable, and if it was not, the executive administrator would dismiss the petition.
  While the specific provision providing for dismissal has been removed from the adopted rule, it follows that the petition is not reviewable and will be dismissed if it does not comply with the rule’s requirements.  

GCDs in the GMA have 10 days after board acknowledgement of the petition’s receipt to request 60 days to try to resolve the petition.
  The petition is presented to the board members of TWDB no later than 120 days after TWDB acknowledges receipt of the petition, except in cases where a GCD requests postponement.  In cases where a GCD requests postponement, the petition will be presented no later than 120 days after the postponement period.
  

C.
Hearing and Testimony


The executive administrator, or his designee, holds at least one public hearing at a central location in the GMA after notice of the hearing is published in the Texas Register.
  The hearing is not a contested case hearing under the Texas Administrative Procedure Act.
  It follows that the Texas Rules of Civil Procedure do not apply and the hearing is more likely a rule-making type proceeding.  Some commenters argued that the hearing suggested by the proposed rule should be a contested case or other process with procedural due process safeguards.  For example, in its comments on the rules, WaterTexas asserted that the DFC process amounts to an adjudication of groundwater rights across the state because once a GMA sets a DFC and the TWDB determines the MAG, the result is the maximum amount of groundwater that may be permitted.
  Nevertheless, the final rule made it clear that the hearing is not a contested case.  However, the final rules added several provisions clarifying that:

(1) a respondent may provide testimony;

(2) petitioner and respondent are allotted equal time; and

(3) testimony will be sworn and other interested persons may provide written comments.

The presiding officer will open the hearing and proceed to take relevant testimony.
  It appears that the Texas Rules of Evidence do not apply; however, the executive administrator has the discretion to adopt different or additional procedures at the hearing on the joint request of the petitioner and respondent or on his own initiative.


D.
Board Evaluation, Consideration and Deliberation


The executive administrator reviews the petition, the testimony, and any relevant evidence and provides a summary analysis of the TWDB, which may include a recommendation to the TWDB.
  Prior to consideration by the TWDB, the executive administrator may dispose of the petition by agreement.


The board will deliberate, consider, and weigh the “record,” which consists of the petition and submitted evidence, along with testimony, written comments, summary, analysis, and any recommendation.


In making findings and recommended revisions regarding the reasonableness of the DFC, the board may consider the following criteria:

(1) whether the adopted desired future conditions are physically possible and the consideration given groundwater use;

(2) any social-economic impact reasonably expected to occur;

(3) any environmental impacts, including but not limited to impacts to spring flow or other interaction between groundwater and surface water;

(4) state policy and legislative directives;
(5) the impact on private property rights;

(6) the reasonable and prudent development of the state’s groundwater resources; and

(7) any other information relevant to the specific condition.

As pointed out above, these criteria should form the basis of the evidence marshaled by the petitioner and included in the petition.  The TWDB reviews the record and decides whether the DFC is reasonable.  The TWDB may dispose of the petition by agreement or may table the decision for further consideration at another meeting.


E.
Findings and Recommended Revisions


If the TWDB decides that the DFC is reasonable, the TWDB issues written findings to the petitioner and the GCDs and the petition process appears to be at an end.  If the TWDB decides that the DFC is not reasonable, the TWDB issues written findings to the petitioner and the GCDs, including recommended revisions to the DFC.
  The GCDs must revise their DFC in accordance with the TWDB recommendations and must hold at least one public hearing at a central location in the GMA.
  Prior to the hearing, the GCD must submit the revised DFC to the board and may solicit a board opinion regarding whether the revised DFC are in accordance with the Board’s recommendation.
  Texas Water Code § 36.108(o) requires the districts to revise and submit the conditions to the TWDB for review, after consideration of all public and board comments.  The proposed rule differed from the Water Code provision and required the districts to revise the DFC to “substantially reflect the recommendations of the board and to submit to the board for final review and approval.”
  The GCDs commenting on the rule believed that the § 36.108(o) does not require the final revisions to follow the TWDB recommendations nor authorize the TWDB to “approve” the final DFC.  In their comments, the GCDs pointed out that if the districts are required to adopt the TWDB revisions even after considering additional public comment, consideration of additional public comment is meaningless.  Most groundwater districts argued that giving TWDB final approval over GMA adopted DFC exceeds statutory authority and usurps groundwater district’s local control of groundwater regulation – a principle articulated in Texas Water Code § 36.0015 (GCDs are the state’s preferred method of groundwater management.)
  Others argued that the TWDB must have authority to reflect changes in the DFC to provide for a meaningful and objective review of local decisions.  In the final rule, the TWDB staff removed final approval requirement.  In its place, the staff added wording requiring GCDs to submit DFCs, initially revised according to TWDB recommendations.  If after public comment the GCDs decide to revise the DFC based upon public comment, GCDs must include their reasoning.  The TWDB reserves the right to comment on the final DFC.


Ultimately, in a showdown between the GCDs and TWDB over the DFC, the TWDB could have the last word.  If the districts are not able to submit a revised desired future condition that satisfies the TWDB’s approval by September 2010, the executive administrator will not be able to approve the districts groundwater management plan.  A delinquent groundwater management plan may then result in enforcement action up to and including district dissolution by the TCEQ.
 
II.
Process to Challenge DFC before TCEQ


The TCEQ challenge process is initiated after the DFC for the GMA has been adopted.
  The petition process is available to a GCD or person with a legally defined interest in the groundwater within a GMA.
  The statutory basis to trigger a TCEQ inquiry is that a district refused to join in the planning process or the process failed to result in adequate planning, including establishment of a reasonable DFC.


The required contents of the TCEQ petition provide further insight as to the nature of the challenge.  First, the petition must show that the GCD in a GMA conducted joint planning.
  Moreover, the petition must show evidence why the petitioner believes that adequate planning was not achieved.
  Evidence could include that a district failed to adopt rules, the rules are not designed to achieve DFC, groundwater is not adequately protected by the rules, or groundwater is not protected because the district fails to enforce its rules.
  None of the elements of the petition relates to the reasonableness of DFC.

The mechanics of the petition process require the petitioner to serve all GCDs within five days of filing the petition and providing proof of filing with the TCEQ Chief Clerk.
  Any GCD may respond to the validity of the claims raised.


The TCEQ reviews the petition within 90 days after filing and either dismisses the petition if the evidence is insufficient to support the allegations or selects a review panel to review and report on the petition.
  The review panel consists of a chairman, four other persons, and a non-voting secretary.  Members may include a director or general manager of a GCD located outside the GMA.
  The review panel may hold a hearing in the GMA, and if the matter is not resolved via settlement, must submit a report within 120 days of appointment.
  The report must include findings and recommended action for the Commission.  The Commission must take action within 45 days of receiving the report.
  The action may include:
(1) issuing an order requiring the district to take certain actions or to refrain from taking certain actions;

(2) dissolving the board in accordance with TWC, §§ 36.305 and 36.307 and calling an election for the purpose of electing a new board;

(3) requesting the attorney general to bring suit for the appointment of a receiver to collect the assets and carry on the business of the GCD in accordance with TWC, § 36.3035;

(4) dissolving the district in accordance with TWC, §§ 36.204, 36.305, and 36.308; or

(5) recommending to the legislature, in the commission’s report concerning priority groundwater management areas required by TWC, § 35.018, actions the commission deems necessary to accomplish comprehensive management in the district.

III.
Conclusion

The process to appeal the desired future conditions before the TWDB has evolved as this paper was written.  The DFC requires TWDB review, but not approval.  Whether the TWDB will have the final say in requiring a DFC to match the TWDB recommendation could change in the next legislative session.

Independent of the TWDB process, an inquiry may be initiated before TCEQ if the GMA planning process does not establish reasonable future desired conditions.
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