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I.
INTRODUCTION

“A good neighbor is a fellow who smiles at you over the back fence, but doesn’t climb over it.”  Arthur Baer 

Living in close proximity to noisy, thoughtless or annoying neighbors can make you and your constituents’ life a nightmare.  Although difficult to deal with annoying neighbors, it is not impossible, and there exists some ways to curb their actions. This paper lists some common potential obnoxious land uses, provides applicable state and federal regulations, and discusses if and how local governments can regulate such. 
II.
QUARRIES

The definition of a "quarry" is the site where aggregates are being or have been removed or extracted from the earth.  In quarrying operations, workers use machines to extract the stone. Stone—primarily granite and limestone—is quarried by using explosives to break material off from a massive rock surface. The resulting rocks are crushed further and shipped off for the production of asphalt or concrete. Some high-quality stone, such as marble and certain types of granite, is quarried in large blocks, known as dimension stone, and used as a building material by itself.


Over the recent years, there’s been a major increase in concern by citizens and their elected officials about the impacts of quarries and mining.  Some public safety concerns are:

(1) water protection; 
(2) blasting safety;  
(3) traffic control; and
(4) noise and vibration levels.  

Federal Regulations


Current federal law seeks to protect air quality in the permitting process by 
limiting emissions through measures specified in the permit issued by and through the Texas Commission on Environmental Quality.  The federal Clean Water Act requires rock quarries to have a discharge permit for storm water, process wastewater and domestic wastewater discharges.  Also, Section 404(a) of the Clean Water Act requires quarries to get a federal 404 Permit from the U.S. Army Corps of Engineers before excavating in or putting materials or fill into jurisdictional waters of the United States. 


Limited State Regulation  

The Texas Legislature had become increasingly more interested in this subject.  A number of bills were filed during the last sessions.  Many state legislators feel this is an industry in need of additional state regulation.  Senator Troy Fraser, R-Horseshoe Bay, led the charge and filed comprehensive legislation relating to the regulation of quarries in the past several legislative sessions.  Although his attempts have not been successful thus far, it is apparent that the State of Texas is considering additional regulations.  A couple of local bills did pass the Texas Legislature.

SB 1354 was passed in the 79th Legislative Session.  This bill developed a pilot permitting program from 2005 until 2025 that only applies to the watershed of 115 miles of the Brazos River.  The effort to find political support for greater protection of rivers from mining sediment runoff got a jolt from a well-healed property owner on the Brazos-Alice Walton, daughter of Sam Walton of Wal-Mart fame.   SB 1354 authorized the Texas Commission on Environmental Quality (TCEQ) to require an individual discharge permit from existing quarries located within the 100-year floodplain or one mile of a navigable stream or lake in the watershed.  Quarries in this watershed farther than one mile from the protected water bodies must obtain a general permit for discharging.  The legislation also prohibits construction of any new quarry or expansion on an existing quarry, within 1500 feet of the water.  
Other Limited State Regulation
In 2007, the Texas Legislature passed HB 2910.  This bill added Subchapter G to Chapter 133 of the Natural Resources Code regarding regulation of quarries in certain municipalities. Based on the population criteria of the bill, it applies to the municipalities of Austin and Cedar Park.  It requires Austin and larger cities to obtain consent from cities the size of Cedar Park and smaller before depositing water treatment sludge in a quarry site located within the smaller city’s municipal boundaries. 

Here’s what happened.  In 1987, the city of Austin purchased a rock quarry.  The city purchased the land with the intent of depositing sludge from a water treatment facility at some point in the future.  When the city of Austin bought the quarry, it was located in an unincorporated area.  However, there were at least two neighborhoods within a one-mile radius of the quarry at the time Austin bought it.  Due to some annexations in the early 90’s, the city limits of Cedar Park now include the rock quarry, which remains under Austin’s ownership.  
Cedar Park opposed Austin’s plan to dispose of the water treatment process residual in the quarry, as there are now neighborhoods backing up to the quarry and an elementary school being built next to it.  In discussions with City of Austin representatives about the potential dispute, Austin stated that it did not believe it would have to comply with Cedar Park’s land use and zoning ordinances, because they would be performing a governmental function in disposing of the sludge in the quarry.  

Cedar Park went to its State Representative, Dan Gattis, R-Georgetown, and developed a bill requiring Austin to obtain approval from Cedar Park before using the quarry for sludge disposal.  This was passed as HB 2910.  It provides that the municipality that owned or leased a quarry would be required to obtain permission from the municipality where the quarry was located prior to:

· Disposing of water treatment byproducts in the quarry site; or

· Entering into or extending a lease to operate the quarry.

The municipality where the rock quarry was located could not consent to either of the conditions listed above if:

· The health, safety, or welfare of residents could negatively be affected by the disposal of byproducts or operation of the quarry;

· The quarry site or operation of the quarry did not comply with the municipality’s land use and zoning regulations; or

· The quarry site or operation did not correspond with the municipality’s land use and development plans.

The passage of this bill affirms the general principal that cities should be entitled to control development procedures within their own municipal boundaries.
What Local Governments Can (And Can’t) Do
Municipalities may enact reasonable regulations to promote the health, safety, and general welfare of its people.  College Station v. Turtle Rock Corp., 680 S.W.2d 802, 805 (Tex. 1984); Ellis v. City of West University Place, 141 Tex. 608, 175 S.W. 2d 396 (1943).  Counties, however, are more limited regulatory bodies.  Counties may regulate only those issues expressly authorized or implied by the Texas Constitution or statutes.  City of San Antonio v. City of Boerne, 111 S.W. 3d 22, 28 (Tex. 2003).  Before a county enacts any regulation, diligence must be taken to ensure that authority to enact the proposed regulation is expressly authorized or actually implied by the Texas Constitution or statutes.  In regards to quarries, counties have no regulatory authority expressly authorized or actually implied by the Texas Constitution or statutes. 
Local governments can be liable for taking private property without compensation in violation of the Fifth Amendment to the United States Constitution
 and the Texas Constitution.
 In Texas there are two classifications of takings:  the physical occupation of the property or a regulatory taking.  Mayhew v. Town of Sunnyvale, 964 S.W.2d 922, 932-33 (Tex. 1998).  

A regulatory taking occurs in two ways:  “(1) when the regulation does not substantially advance legitimate state interest ... or (2) when the regulation denies the owner of all economically viable use of his property-a categorical taking-or unreasonable interferes with a property owner’s rights to use and enjoy his property-a partial taking.” Vulcan Material Co. v. The City of Tehuacana, 369 F.3d 882, 888 (5th Cir., 2004).  
If a regulation strips an owner of all economically viable use of his land, then a taking occurs, thus requiring a local government to pay compensation to the owner.  Agins v. City of Tiburon, 447 U.S. 255, 261, 100 S.Ct. 2138, 65 L.Ed.2d 106 (1980).  A taking can not be established just by a diminution in value alone.  But as stated above, even a regulation that does not strip the owner of all economically viable use of the property may nevertheless be a taking if the regulation unreasonably interferes with the owner’s ability to use his property.  Vulcan, 369 F.3d at 888 (5th Cir., 2004).  
In Vulcan, the City of Tehuacana passed an ordinance forbidding quarrying within the city limits.  Vulcan, who owned a land lease within the city limits with the right to mine limestone, sued contending that the ordinance constituted a public taking and was therefore unconstitutional, alleging that the City had not compensated them for destroying their right to use the property.  The district court found that the ordinance was not an unconstitutional taking or an inverse condemnation
 under Texas law.  Id. at 887.

The Fifth Circuit reversed and found the City of Tehuacana had exceeded its police power by passing the prohibition ordinance.  The court held that such an ordinance denied all economically viable use of the property.  Id. The Fifth Circuit, however, remanded the case back to state district court for a trial on whether Vulcan’s proposed operation constituted a nuisance under Texas law.  Id. at 896.  It held, “under federal law, even if the current value of the claimant’s property has been destroyed, the claimant cannot recover if the ‘background principles of the State’s law of property and nuisance’ would have prohibited that activity as a nuisance.” Vulcan, at 892.
What One Central Texas City Has Done

Since the decision in Vulcan, the City of Bastrop passed Ordinance 2007-31- Prohibition Against Drilling and Mining Operations.  The City Council of Bastrop found and determined that land surface mining operations should be prohibited because the attendant noise and dust associated with such mining had a detrimental effect upon the health and welfare of persons living or working nearby.  The City Council also found that such mining and excavation operations create an attractive nuisance to children and constitute a danger.
The City’s ordinance grandfathered existing quarries.  However, according to the ordinance, quarries lose their grandfathered status if: 

(1) an operation fails to be continuous for a period of over 90 days; or 

(2) the site enlarges its operation by over 10 percent; or 

(3) the property is conveyed to another person.
City of Bastrop Ordinance 2007-31- Prohibition Against Drilling and Mining Operations.


If faced with such land use decisions, local governments should not enact regulations which deprive a landowner of all economically viable use of their property.  However, city governments do have some ability to regulate such operations within their city limits.
III.
WIND FARMS
Texas has surpassed California as the United State’s top wind-energy producer as is evident by the many 400 ft.-plus tall steel wind structures that can be found across the state. The new technology, however, has met some resistance in Texas.  Opponents say the wind farms, the terms for large arrays of wind turbines, are noisy, ugly, and dangerous to wildlife. 

Wind energy use is being promoted at all levels of government. Wind energy projects continue to increase.  The U.S. Department of Energy spearheads the nation’s wind energy program which educates state and local officials and utility providers on the benefits of wind energy.  In Texas, developers do not need state nor federal approval to erect the turbines on private land. Local towns and municipalities can become involved by adopting ordinances to regulate the operation and appearance of wind farms and by encouraging (or restricting) wind farm operations in certain zoned districts.  

The main aesthetic concern regarding wind farms is how a broad array of huge machines will affect the scenery.  In a perfect world, wind farm operators would work with local municipalities to design projects that meet the community’s standards.  Key design factors to consider would be:  

Location;

Size;

Spacing;
Setback requirements; and

Color/finish. 
Texas Controversy 
In Texas, there is no state regulatory oversight of the projects and so the fight is being fought in the courthouses, neighbor against neighbor. Coastal Habitat Alliance, a coalition of groups opposed to wind farms on the Kenedy Ranch in South Texas
, adjacent to the famed King Ranch, filed suit late last year in federal and state court saying giant wind turbines will harm migrating birds and spoil a pristine part of the Texas coast.  The alliance’s lawsuit filed in state court has been dismissed but the federal lawsuit is still pending.  The federal lawsuit claims the state has not conducted a thorough analysis of the impact the farms and their massive turbines will have wetlands, habitat, endangered species and migratory birds.  It seeks a declaratory judgment. The legal battle escalated on March 18, 2008, when the Coastal Habitat Alliance asked the federal court for an injunction to halt construction. 
CPS Energy has announced its plans to buy electricity from the Kenedy Ranch project.  The 15-year agreement calls for the utility to buy the output of 32 of the project’s 84 turbines, each of which will have a 2.4 megawatt capacity.  CPS expects to add 75 megawatts of electricity – enough to power 17,500 homes- to its renewable energy portfolio by December, when production from the wind turbines is expected to begin if it is not halted by the requested injunction in federal court. 

IV.
SEXUALLY ORIENTED BUSINESSES

Sexually oriented businesses have grown and expanded dramatically in the last decade.  As these establishments have grown, local governments have tried to keep pace by putting into place location and operation restrictions. Owners of these businesses have challenged many of these regulations as unconstitutional prior restraint of free speech.

In Texas, both counties and municipalities enjoy express authority to regulate sexually oriented businesses.  This express authority is found in Chapter 243 of the Texas Local Government Code.

Many substantial governmental interests are protected by the regulation of SOBs.  The following are secondary effects that are related to such regulation:  
· crime, 
· loitering, and 
· lower property values. 
Section 243.001 of the Texas Local Gov’t Code sets forth the purpose of the Chapter and provides:

The Legislature finds that the unrestricted operations of certain sexually oriented businesses may be detrimental to the public health, safety and welfare by contributing to the decline of residential and business neighborhoods and the growth of criminal activity.    The purpose of the chapter is to provide local governments a means of remedying this problem.  

Texas Local Gov’t Code § 243.001.

Section 243.003 of the Texas Local Gov’t Code grants the local governments the authority to regulate providing, “A municipality by ordinance or a county by order of the commissioner’s court may adopt regulations regarding sexually oriented businesses as the municipality or county considers necessary to promote the public health, safety, or welfare.”  Texas Local Gov’t Code § 243.003 (a).  A regulation adopted by a municipality applies only inside its corporate limits and a regulation adopted by a county applies only to the parts of the county outside the corporate limits of a municipality.  Texas Local Gov’t Code § 243.003 (b) & (c).  
Section 243.006 of the Texas Local Gov’t Code provides the scope of the regulations:

(a) The location of sexually oriented businesses may be: (1)  restricted to particular areas; or (2) prohibited within a certain distance of a school, regular place of worship or residential neighborhood, or other specified land use the governing body finds to be inconsistent with  the operation of a sexually oriented business.

(b)  A municipality or county may restrict the density of s sexually oriented business.

Texas Local Gov’t Code § 243.006.

Cities and counties may also require licenses or permits.  Section 243.007 of the Texas Local Gov’t Code states that a “municipality or county may require that an owner or operator of a sexually oriented business obtain a license or other permit or renew a license or other permit on a periodic basis for the operation of a sexually oriented business.”  Texas Local Gov’t Code § 243.007.

Constitutional Concerns

Ordinances must be narrowly drawn and content neutral.  A regulation that is not content neutral on its face is subject to strict scrutiny which means that the local government must provide a compelling interest to support such regulations. What constitutes narrowly drawn and content neutral?  “Narrowly drawn” means that the regulation must not reach further beyond what is necessary to complete the legitimate governmental interest.  “Content neutral” means that the government may not forbid an expression because of its content.  However, as stated above, in order to protect themselves from secondary effects, governments can limit (but not exclude) SOBs to a particular zoning classification or limit them from locating next to another SOB, school, church, etc. and they may require licenses for SOB employees.
Recent cases:  Encore Videos, Inc. v. City of San Antonio, 330 F.3d 288 (5th Cir. 2003), cert. den. __ U.S. ___, 124 S.Ct. 466, 157 L.Ed.2d 372 (2003); N.W. Inc. v. City of Houston, 372 F.3d 333 (5th Cir. 2004)(per curiam).

CONCLUSION
“Love thy neighbor as thyself, but choose your neighborhood.”  Louise Beal

� The Fifth Amendment to the United States Constitution provides in pertinent part that private property shall not be taken for public use without just compensation.  U.S. CONST. amend. V. 





� The Texas Constitution provides that “[n]o person’s property shall be taken, damaged or destroyed for... public use without adequate compensation being made[.]”  TEX. CONST. art. I, § 17.  


� Inverse condemnation means that a property has been so over-regulated that the government may have well condemned it, so the term "inverse" condemnation. Often, an affected property owner will ask a court to force the government to commence condemnation proceedings. 








� The group’s 10 members include the King Ranch, the American Bird Conservancy, the Lower Laguna Madre Foundation and the Coastal Bend Audubon Society.





�What about the blasting regulations, related to amount of charge, etc.?


�I thought there was some legislation for counties regarding quarries?
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