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I. INTRODUCTION

Texas is growing.  Many people choose to reside in rural subdivisions located miles away from their work.  This growth pattern can readily be seen in many counties adjacent to the metropolitan areas in Texas. 


Traditionally, the unincorporated areas of counties were viewed by developers as being largely unencumbered by county regulations relating to land use.  This usually translated into the hope of more profits for the developers.  As a result, the unincorporated areas became prime targets for residential subdivision development. During the past quarter-century, however, the statutory basis for county regulatory authority over subdivisions changed.  The Texas Legislature slowly (but steadily) passed laws that increased regulatory power to counties regarding the development of subdivisions in the unincorporated areas.  Why did this occur? 


When you consider the growth patterns in Texas during that period, the answer is apparent.  When large numbers of people began to move to the unincorporated areas of counties to live and raise their families, they wanted services:  

· They wanted good, clean water and plenty of it.

· They wanted waste water facilities that were completely safe and adequate.

· They wanted utility infrastructure to heat, cool, and light their homes at a reasonable cost.

· They wanted all weather roads to allow access for the police car, fire truck, ambulance, mail truck, and school bus, and for the drive to and from work.


When told that inadequate laws existed for counties to effectively regulate subdivisions, the people began to vote, the Texas Legislature began to listen, and the laws began to change.  Now, significant laws exist for every county in Texas to enact comprehensive regulations to promote the safe, healthy, and orderly development of the unincorporated areas – particularly in regard to transportation and utility infrastructure, fire suppression, drainage and flood prevention, and subdivision platting requirements.  


This paper shall discuss some of the important issues associated with county regulation of development issues in the unincorporated areas – and show you where to find the law.1

II.  PRELIMINARY ISSUES – LIMITATIONS ON COUNTY AUTHORITY

Counties are Limited Regulatory Bodies


At the outset, a few words of caution are appropriate.  


Counties are limited regulatory bodies – they may regulate only those issues expressly authorized or implied by the Texas Constitution or statutes.  City of San Antonio v. City of Boerne, 111 S.W.3d 22, 28 (Tex. 2003).2  Individual members of a commissioners court have no authority to contractually bind the county or enact regulations by their separate action.  Canales v. Laughlin, 147 Tex. 169, 214 S.W.2d 451, 455 (1948).  A commissioners court may validly act only as a body, through an official public meeting with a recorded public vote reflected by the official minutes.  Hays County v. Hays County Water Planning Partnership, 106 S.W.3d 349, 360-361 (Tex. App.- Austin 2003, no pet.).  


When a county enacts a regulation not expressly authorized or implied by law, risk (including financial risk) exists if the affected party challenges the regulation through litigation.  Before any regulation is enacted by a county, care must be taken to ensure that authority to enact the proposed regulation is expressly authorized or actually implied by the Texas Constitution or statutes, and that all prerequisites to lawful enactment have been performed.  
Texas Takings Act:  Chapter 2007, Texas Government Code

The Texas Private Real Property Rights Preservation Act (“Texas Takings Act”) should always be considered prior to enactment of any county regulation relating to land. See Tex. Gov’t Code Ch. 2007.  A county is a governmental entity subject to the provisions of the Texas Takings Act.  Tex. Gov’t Code § 2007.002(1).  Generally, the Texas Takings Act applies to the following governmental actions taken by a county:  

(a)  
the adoption or issuance of an ordinance, rule, regulatory requirement, resolution, policy, guideline, or similar measure; 

(b) 
an action that imposes a physical invasion or requires a dedication or exaction of private real property; or 

(c) 
the enforcement of any of the above actions through permitting, citation, orders, judicial or quasi-judicial proceedings, or other similar means. 

Tex. Gov’t Code § 2007.003(a). 


The statute does not apply to certain governmental actions, including but not limited to the following: condemnation; a lawful seizure of property as evidence of a crime or a violation of law; action taken to fulfill an obligation mandated by federal or state law; action taken as a result of a reasonable, good faith belief that the action is necessary to prevent a grave and immediate threat to life or property; a rule adopted to regulate water safety, hunting, fishing, or the control of nonindigenous or exotic aquatic resources; action taken to regulate construction in area designated under law as a floodplain; and action designed to regulate on-site sewage facilities.  Tex. Gov’t Code § 2007.003(b). 


The statute is designed to identify and give advance notice to the public of governmental actions that may constitute a taking of private real property.3  A “taking” is defined as: 

(a) 
a governmental action that affects private real property in a manner that requires compensation under the federal or state constitutions; or 

(b) 
a governmental action that: (1) affects an owner’s private real property in a manner that restricts or limits the owner’s right to the property; and (2) is the producing cause of a reduction of at least 25% in the market value of the affected property. 

Tex. Gov’t Code § 2007.002(5).  


“Private real property” is defined to mean an interest in real property recognized by common law, including a groundwater or surface water right, that is not owned by the federal government, the state, or a political subdivision.  Tex. Gov’t Code § 2007.002(4).  


If a county proposes to engage in a governmental action that may result in a taking, as defined by the statute, a written, takings impact assessment (“TIA”) must be performed as a preliminary matter.  Tex. Gov’t Code § 2007.043.  The TIA must comply with the guidelines developed by the Texas Attorney General and must include the following elements of analysis:  

(a) 
a description of the specific purpose of the proposed action, identifying: (1) whether and how the proposed action substantially advances its stated purpose; and (2) the burdens imposed on private real property, and the benefits to society, resulting from the proposed use of private property; 

(b) 
a determination of whether the action will constitute a taking; and 

(c) 
a description of reasonable alternative actions that could accomplish the specified purpose, explaining: (1) how an alternative would further the specified purpose; and (2) whether an alternative action would constitute a taking. 

Tex. Gov’t Code § 2007.043.4  



The guidelines require the governmental entity to answer eight questions relating to the proposed action – with some answers being contingent upon an affirmative answer to a preceding question.5  After the preparation of a TIA, the county must publish notice of its intent to engage in the proposed action in a newspaper of general publication in the county – at least 30 days prior to the proposed action.  Tex. Gov’t Code § 2007.042. The notice must contain a reasonably specific summary of the TIA and the name of the county official from whom a copy of the TIA may be obtained. 


The sanction for failing to perform a TIA is harsh: “A governmental action requiring a takings impact assessment is void if an assessment is not prepared.”  Tex. Gov’t Code § 2007.044.  Should the TIA not be conducted, an affected real property owner may file suit in the district court to declare the action invalid.  Id.  Should the owner prevail, he may recover his attorneys’ fees and court costs.  Id.  

Vested Rights: Chapter 245, Texas Local Government Code

Chapter 245 of the Texas Local Government Code is a vested rights statute.  It provides counties and other local governments with an important set of rules to determine the correct basis of authority to apply regarding government action relating to land development.  Chapter 245 represents a legislative policy that prohibits the government from changing the rules while a project or permit is pending.  Tex. Loc. Gov’t Code §§ 245.001-245.006; see Hartsell v. Town of Talty, 130 S.W.3d 325, 328 (Tex. App. – Dallas 2004, pet. denied), quoting Quick v. City of Austin, 7 S.W.3d 109, 128 (Tex. 1998) (opinion on rehearing) (concluding that purpose of Chapter 245 and its predecessor statute was to alleviate bureaucratic obstacles to economic development).  


Under Chapter 245, a regulatory agency (including a county) must consider the approval, disapproval, or conditional approval of an application for a permit solely on the basis of any regulations in effect at the time of the filing of the original application.  Tex. Loc. Gov’t Code § 245.002.  


“Permit” is defined as an authorization required by law, rule, regulation, order, or ordinance that a person must obtain to perform an action or initiate, continue, or complete a project for which the permit is sought. Tex. Loc. Gov’t Code  § 245.001(1).  “Project” is defined as an endeavor over which a regulatory agency exerts its jurisdiction – and for which one or more permits are required to complete the endeavor.  Tex. Loc. Gov’t Code  § 245.001(3).  A project under the statute is not specific to a person.  A project does not terminate each time the property is sold.  See Op. Tex. Att’y Gen. No. JC-0425 (2001).  


If multiple permits are required for a project, the regulations in effect at the time of the original application for the first permit shall be the sole basis for consideration of all subsequent permits required for project completion.  This is the primary rule of Chapter 245 – the government cannot change the rules in the middle of the game. 


After an application is filed, the regulatory agency may not shorten the duration of any permit required for the project – but may provide that the application is considered expired on or after the 45th day from filing, if the applicant fails to provide sufficient documents or information necessary to comply with the application requirements. A permit holder is allowed to take advantage of recorded subdivision plat notes, recorded restrictive covenants required by the government, or a change to the existing law or regulations, if the recorded data or changes enhance or protect the project.  Tex. Loc. Gov’t Code § 245.002.  


Chapter 245 does not apply in a variety of exempt situations.6

Chapter 245 may be enforced through mandamus, declaratory judgment, or injunctive relief – and the government’s usual immunity from suit is expressly waived by the statute. Tex. Loc. Gov’t Code § 245.006.  Also, dormant projects may not be allowed to be forever immune from regulatory changes pursuant to the provisions of the statute.  Tex. Loc. Gov’t Code § 245.005.  
III.  STANDARD RULES:  SUBCHAPTER A,

CHAPTER 232, TEXAS LOCAL GOVERNMENT CODE

Subchapter A of Chapter 232 of the Texas Local Government Code applies to all counties in Texas.  It provides the standard rules for county regulation of subdivisions. 

Basic Plat Rules

A plat must be prepared by the owner if the owner divides the tract into two or more parts, in order to lay out: a subdivision of the tract; lots; or streets, alleys squares, parks, or other parts of the tract intended to be dedicated to public use or for the use of purchasers or owners of lots fronting or adjacent to the property dedicated to public use.  Tex. Loc. Gov’t Code § 232.001.  A division of a tract includes any division of real property, regardless of whether it is made by a metes and bounds description in a deed of conveyance, a contract for deed, a contract for sale, or other executory contract to convey, or by any other method. 


A county may deny a plat for filing if it does not meet all applicable requirements of Chapter 232 of the Texas Local Government Code and all legally authorized components of the county’s subdivision regulations.  However, a county may not deny a plat if all legal requirements have been met by the developer.  The county has a ministerial duty to approve a plat if all legally authorized requirements have been established.  Projects American Corp. v. Hilliard, 711 S.W.2d 386, 389 (Tex. App. – Tyler 1986, no writ); Commissioners Court v. Frank Jester Dev. Co., 199 S.W.2d 1004, 1007 (Tex. Civ. App. – Dallas 1974, writ ref’d n.r.e.).7

To be recorded, the plat must contain certain elements, including: a metes and bounds description of the subdivision; the location of the subdivision with respect to an original corner of the original survey of which it is a part; and a statement of the dimensions of the subdivision and of each lot or any property dedicated to public use.  The owner must acknowledge the plat in the manner required by law for a deed.  Tex. Loc. Gov’t Code § 232.001. 


The plat must be filed and recorded with the county clerk of the county in which the tract is located.  The plat is subject to the filing, recording, and penalty provisions of section 12.002 of the Texas Property Code.  Tex. Loc. Gov’t Code §§ 232.001-232.002. 

Plat Exemptions

The plat rules of Subchapter A do not apply in certain exempt situations.  These plat exemptions may not be disregarded or ignored by a county.8  Tex. Loc. Gov’t Code § 232.0015; see also Op. Tex. Att’y Gen. No. JC-0260 (2000) (a county “must except” from platting the types of subdivisions identified in section 232.0015 as exempt). 


A county need not require platting for every division of land within the scope of Subchapter A.  Id.  A county may allow conveyance of portions of one or more previously platted lots by metes and bounds description without revising a plat. Tex. Loc. Gov’t Code § 232.010. 

Timely Action Required

County action on the plat application is time critical – it must usually occur within 60 days after a completed plat application is received.  Tex. Loc. Gov’t Code §§ 232.002, 232.0025.  Approval of the plat must be obtained by written order, and the order must be entered in the minutes of the court.  The commissioners court may refuse to approve a submitted plat because of the failure to comply with any statutory requirement, or if any bond required by law is not filed with the county. 


The failure of the commissioners court to take timely action on a plat application has dramatic consequences for the county.  Untimely action results in the plat being approved by operation of law, a refund of certain fees, and the applicant being entitled to seek mandamus relief.

Tex. Loc. Gov’t Code § 232.0025.

Plat “Approval” or “Acceptance”

If the commissioners court “accepts” a plat – through the language used in a public meeting vote, the official court minutes, or the plat itself – risk exists regarding the county’s alleged obligation to maintain dedicated roads and drainage easements with public funds.  Regarding this issue, care should be taken to avoid public maintenance obligations until the county is ready to perform them. 


The legal authority on this issue has been clear for many years.  Commissioners court “approval” of a plat for filing purposes does not constitute “acceptance” of dedicated roads or easements for maintenance purposes.  See Commissioners Ct. v. Frank Jester Development Co., 199 S.W.2d 1004, 1007 (Tex. Civ. App. – 1947, writ ref’d n.r.e.); Op. Tex. Att’y Gen. No. GA-0359 (2005); Op. Tex. Att’y Gen. No. GA-0139 (2004).  A 2008 opinion of the Texas Attorney General again confirms this principle – and contains a helpful summary of road issues often encountered by counties regarding the regulation of subdivisions.  See Op. Tex. Att’y Gen. No. GA-0594 (2008). 


A plat dedication is viewed only as an offer by the developer.  To be valid, and for county maintenance to be required, the offer of dedication must be accepted – either expressly by the commissioners court or impliedly by the public.  Langford v. Kraft, 498 S.W.2d 42, 49 (Tex. Civ. App. – Beaumont 1973, writ ref’d n.r.e.); Frank Jester Development Co., 199 S.W.2d at 1007; Op. Tex. Att’y Gen. No. GA-0139 (2004).  Express acceptance can occur by the words or acts of the commissioners court.  Implied acceptance by the public can occur through public use, and a short period of use is generally sufficient so long as the use continues for such a time that public acceptance may be inferred. Viscardi v. Pajestka, 576 S.W.2d 16, 19 (Tex. 1978); Kunefke v. Calhoun County, No. 13-05-006-CV, 2006 WL 1553261 (Tex. App. – Corpus Christi June 8, 2006, no pet.) (not designated for publication).  


When the commissioners court “approves” a subdivision plat for filing, but expressly states no “acceptance” of the dedicated roads or drainage easements, those roads and drainage easements in the subdivision become available for public use – but they are not required to be maintained with county funds until expressly or impliedly “accepted.”  See Kunefke, No. 13-05-006-CV, 2006 WL 1553261 (Tex. App. – Corpus Christi June 8, 2006, no pet.) (not designated for publication) (commissioners court “accepted” subdivision plat, but stated that streets “were not accepted for county maintenance at this time;” therefore, streets were public access roads in spite of lack of county maintenance). 

Scope of County Authority – Limited Issues Only

The standard rules of Subchapter A allow a county to regulate only limited development issues through the establishment of reasonable standards regarding the following: 

· certain right-of-way distances and widths of roads;9
· road construction and storm water drainage standard;10
· bond or financial security requirements;11


· plat and contract disclosure statements regarding the availability of water;12 and 

· lot and block monumentation by a surveyor.  

Tex. Loc. Gov’t Code § 232.003.  


The county may charge an application fee to cover the cost of the review of a subdivision plat and the inspection of improvements described on the plat.  Tex. Loc. Gov’t Code § 232.0021.  The fee can be based upon a variety of criteria, including the number of proposed lots, the acreage of the plat, or the type or extent of proposed improvements.  The owner must pay the fee before the county reviews the plat.  

Manufactured Home Rental Communities
 
A county may establish minimum infrastructure standards for manufactured home rental communities located outside the limits of a municipality.  Tex. Loc. Gov’t Code § 232.007. A manufactured home rental community (“MHRC”) is defined as:  

(a) 
a tract of land separated into two or more spaces; 

(b)  
being rented, leased, or offered for rent or lease for a term of less than 60 months without a purchase option; and 

(c)  
being intended for the installation of manufactured homes to be used as residences.

Tex. Loc. Gov’t Code § 232.007(a).  


The MHRC is not considered a subdivision, and the platting and infrastructure rules of sections 232.001-232.006 do not apply.  In order to enact regulatory standards for a MHRC, the county must publish special newspaper notice, hold a public hearing, and enter a specific order.  Tex. Loc. Gov’t Code § 232.007(c).  The standards adopted for a MHRC may not be more stringent than those adopted for subdivisions.  The allowable infrastructure standards include the following: 

(a) 
the provision for adequate drainage and the identification of floodplain areas; 

(b) 
the provision for sanitary sewer or septic facilities in accordance with Chapter 366 of the Texas Health and Safety Code; 

(c) 
the provision for adequate public or community water supplies in accordance with Chapter 341 of the Texas Health and Safety Code; 

(d) 
the preparation of an adequate survey showing boundaries, rental spaces, utility easements, and dedicated rights-of-way; and 

(e) 
the provision for road construction to provide emergency vehicle access.

Tex. Loc. Gov’t Code § 232.007(c).  


If the county adopts the standards, the owner of the MHRC must have an infrastructure development plan prepared and approved by the commissioners court.  If the owner submits a plan, the county has 60 days in which to act – and must accept or reject the plan in writing.  If rejected, the county must specify the basis for rejection and the action required for later approval.  If accepted, the county must issue a certificate of compliance to the owner.  The failure to reject the plan within the 60 day period constitutes approval of the plan.  Tex. Loc. Gov’t Code § 232.007(d)-(g). 


A utility may not provide water, sewer, gas, or electric service to the MHRC unless the owner first provides the utility with a copy of the certificate of compliance issued by the county.  This rule applies only to a utility provider that is: a municipality that provides utility services; a public utility that provides utility services; a nonprofit water supply or sewer services corporation that provides utility services; a county that provides utility services; or a special district that provides utility services.  Tex. Loc. Gov’t Code § 232.007(h). 
Cancellation

The basic cancellation statute of Subchapter A is section 232.008, the current version being effective September 1, 1999 and applicable only to real property located outside cities and their extraterritorial jurisdiction.13  A person owning a lot in a subdivision may apply to the commissioners court to cancel all or a part of the subdivision, including a dedicated easement or road, in order to establish the property as acreage tracts as existed before the subdivision.  Tex. Loc. Gov’t Code § 232.008(b).  The cancellation must be allowed by the county if it is shown that: (a) cancellation will not interfere with the established rights of any lot owner in the subdivision; or (b) the owner agrees to the cancellation. Id.  Special newspaper notice is required by the county prior to the hearing of the cancellation application, and any action must be taken at a regular term meeting of the court.  Tex. Loc. Gov’t Code § 232.008(c).14

Under Section 232.008, the commissioners court may deny cancellation if it is determined that cancellation will prevent the proposed interconnection of infrastructure to pending or existing development.  Tex. Loc. Gov’t Code § 232.008(h).  The statute also grants a protesting owner a private cause of action against the applicant for damages – in an amount not to exceed the original purchase price of the property.  A suit regarding this cause of action must be filed within one year of the county’s order granting a cancellation. Tex. Loc. Gov’t Code § 232.008(g).  


Other statutes exist in Subchapter A regarding special cancellation circumstances.  One of the special statutes, Section 232.0083, effective September 1, 2007, relates to cancellation when the existing plat is obsolete.  However, section 232.0083 applies only to plats on file for more than 75 years and other circumstances.  A cancellation applicant owning real property in the subdivision may apply for cancellation of the existing plat in order to reestablish the property using lots and block descriptions that, to the extent applicable, are consistent with the previous plat.  Tex. Loc. Gov’t Code § 232.0083(a)(b).  Special newspaper notice is required before the hearing on the application.  The application must be granted unless: (a) the cancellation will interfere with the established rights of any owner in the subdivision, or any utility company with an easement in the subdivision; or (b) each owner or utility company whose rights may be affected agree to the cancellation.  Tex. Loc. Gov’t Code § 232.0083(c)(d).  

Plat Revision and Amendment

The basic plat revision statute in Subchapter A is section 232.009, the current version being effective June 20, 2003 and applicable only to real property located outside cities and outside the extraterritorial jurisdiction of cities with a population of 1.5 million or more.15  


A person owning a lot in a subdivision may apply to the commissioners court to revise the plat.  Tex. Loc. Gov’t Code § 232.009(b)(c)(d).16  The plat revision must be allowed by the county if it is shown that: (a) the revision will not interfere with the established rights of any owner in the subdivision; or (b) each affected owner agrees to the revision. Id.  Special newspaper notice, plus special certified mail notice, is generally required to be given by the county to all non-developer owners prior to the hearing of the application, and any action must be taken at a regular term meeting of the court.  


Under a new statute in Subchapter A, section 232.0095, effective June 15, 2007, a county may adopt by specific order certain alternative rules for plat revision – in accordance with the provisions of certain municipal statutes which govern plat vacations, replatting, and amendment.  Tex. Loc. Gov’t Code § 232.0095 [authorizing adoption of Tex. Loc. Gov’t Code §§ 212.013-212.016]. 


Subchapter A also contains a discretionary exemption available to the commissioners court regarding plat revision:  

A commissioners court of the county may allow conveyance of portions of one or more previously platted lots by metes and bounds description without revising the plat.

Tex. Loc. Gov’t Code § 232.010. (effective August 28, 1989) (emphasis added). 


Subchapter A now contains a new plat amendment rule, section 232.011, effective September 1, 2007.  It allows the approval of a plat amendment by the commissioners court in order to correct errors in plat information, including: legal descriptions; monumentation; lot numbers; acreage; description; or any other type of scrivener error, clerical error, or omission.  Notice, a hearing, and the approval of other lot owners are not required for the approval and filing of an amended plat.  However, certain conditions apply:  

(a)  
The amending plat must be signed by the applicant.  

(b) If the amendment is submitted to correct an error in course or distance of lot lines between two adjacent lots: both lot owners must join in the application; neither lot may be abolished; the amendment may not attempt to remove recorded covenants or restrictions; and the amendment may not have a material adverse affect on the property rights of other owners.  

Tex. Loc. Gov’t Code § 232.011. 
IV.  BORDER RULES:  SUBCHAPTER B,

CHAPTER 232, TEXAS LOCAL GOVERNMENT CODE
Protection from “Colonias”

The Spanish word “colonias” means neighborhood or community.  In Texas, the term can refer to an unincorporated settlement that lacks basic water and waste water utility infrastructure, properly constructed roads, and safe and sanitary housing for its people.  Subchapter B of Chapter 232 of the Texas Local Government Code was enacted in 1995 in response to the problems in South Texas associated with unregulated subdivisions.  It represents the most stringent statutory scheme by which a county may regulate subdivisions to protect the people from unsafe, unhealthy development of the unincorporated areas. 

Application

Subchapter B generally applies only to counties within 50 miles of an international border.  The rules apply to a subdivision of land, outside the limits of a municipality, into two or more lots that are intended primarily for residential use – with the added concept that any lot with an area of 5 acres or less is presumed by the statute to be intended for residential use.  The statute does not apply if:  the subdivision is incident to a gift transfer between persons related within the third degree of consanguinity or affinity; or if each of the lots is 10 acres or more.  Tex. Loc. Gov’t Code § 232.022. 


Other than these exceptions and certain limited variances from platting, a subdivider of land pursuant to Subchapter B must have a plat prepared and approved by the county.  A subdivision of a tract is defined to be a subdivision of real property, for sale or lease, by any method of conveyance, including a contract for deed, oral contract, contract for sale, or other type of executory contract, regardless of whether the subdivision is made by using a metes and bounds description.  Tex. Loc. Gov’t Code §§ 232.021, 232.023(a). 

Plat Rules

The plat rules for a Subchapter B subdivision are significant and protect the rights of the lot purchaser.17  The plat must be filed, upon approval, with the county clerk and is subject to the filing and recording provisions of Section 12.002 of the Texas Property Code.  


Approval of the plat can only occur by written order of the commissioners court, entered in the minutes.  The commissioners court shall refuse to approve the plat if not in compliance with any appropriate authority of the subchapter, or if any bond required is not filed as required by law. 

Roads, Water, Drainage and Bonds 

Under Subchapter B, should any part of the plat apply to land located in a flood plain, the county shall not approve the plat unless it contains a restrictive covenant which prohibits the construction of residential housing in any area of the subdivision located in a flood plain, unless the housing qualifies for flood insurance pursuant to federal law.  Tex. Loc. Gov’t Code § 232.024. 

The commissioners court may adopt certain additional provisions, including: increased right-of-way requirements; reasonable road construction and drainage requirements; and plat rules requiring a bond and disclosure statements regarding utility availability.  Tex. Loc. Gov’t Code § 232.025. 


Unless the subdivider has completed installation of all water and sewer service facilities required by the regulations, by the time the person applies for final approval of the plat, the commissioners court shall require the subdivider to post a bond, or adequate cash deposit, in an amount determined by the court to ensure compliance with the infrastructure requirements of the subdivision.  Tex. Loc. Gov’t Code § 232.027. The bond must be conditioned on the construction or installation of water and sewer services facilities in compliance with the Model Subdivision Rules of Section 16.343 of the Texas Water Code.  Under Subchapter B, a utility generally may not serve or connect any subdivided land with water or sewer services unless the utility receives a certificate issued by the commissioners court, or receives a determination from the court that the plat has been reviewed and approved.  However, a number of exceptions exist regarding this requirement.  Tex. Loc. Gov’t Code § 232.029.

Required Adoption/Enforcement of Model Subdivision Rules

Under Subchapter B, the commissioners court must adopt and enforce the Model Subdivision Rules of Section 16.343 of the Texas Water Code.  Tex. Loc. Gov’t Code § 232.030. These rules are discussed later in this paper.  Generally, the county is not allowed to grant variances or adopt regulations that waive any regulatory authority regarding the subdivision.  


The commissioners court must also adopt regulations regarding potable water, solid waste disposal, roads, sewer facilities, electric and gas service, and flood management.  These standards must be adopted in a form sufficient to comply with the minimum state and county standards.  Regarding solid waste regulations, the court may allow one or more commercial providers to provide solid waste disposal services as an alternative to service provided by the county.  Tex. Loc. Gov’t Code §§ 232.030, 232.042, 232.043. 

Post-Approval Responsibilities of Developer

The developer may not sell or lease land of the subdivision unless the plat is approved by the commissioners court.  Not later than the 30th day after a lot is sold, a subdivider shall record all sales contracts or conveyance contracts, including all required disclosure statements, with the county clerk.  Tex. Loc. Gov’t Code § 232.031.  


After plat approval is obtained, the developer must comply with all requirements of Section 232.032, as previously described.18  Also, stringent advertising standards and pre-sale requirements are imposed on the developer, including detailed representations describing the availability of water, waste water, electric, and gas utilities.  Tex. Loc. Gov’t Code §§ 232.032, 232.033. 

V.  EDAP RULES:  SUBCHAPTER C,

CHAPTER 232, TEXAS LOCAL GOVERNMENT CODE


Subchapter C of Chapter 232 of the Texas Local Government Code also was enacted in response to the problems with unregulated subdivisions.  It also represents a stringent statutory scheme by which a county may regulate subdivisions to protect the people.  


Subchapter C is often called the “EDAP Rules,” referring to the “Economially Distressed Area Program” of the Texas Water Development Board (“TWDB”).  This program offers financial assistance through public funds to local governments for the construction of water and waste water infrastructure.  On November 6, 2007, Texas voters approved a constitutional amendment to fund this worthwhile program with an additional $250 million to be obtained through the issuance of general obligation bonds. 
Application


Subchapter C has primarily been adopted by counties in the economically distressed areas of South Texas.  However, Subchapter C actually applies to any county in the state:  

(a) 
in which there is located a political subdivision that is eligible for – and has actually applied for – financial assistance from TWDB under Section 15.407 of the Texas Water Code or Subchapter K, Chapter 17, of the Texas Water Code; and 

(b) 
to which Subchapter B (the border county rules) do not apply.  

Tex. Loc. Gov’t Code § 232.071. 

Required Adoption/Enforcement of Model Subdivision Rules

Before the TWDB will consider an application for financial assistance, the county within which the applicant is located must adopt the Model Subdivision Rules.  31 Tex. Admin. Code § 355.72. 


The Model Subdivision Rules are designed to protect the people from substandard development.  These rules include several important concepts: 

(a) 
The rules apply only to a subdivision which creates two or more lots, containing five acres or less, and intended for residential purposes. 

(b) 
No more than one single family detached dwelling may be located on any lot. This restriction must appear on the final plat – and must appear on all deeds and contracts for deeds for lots sold. 

(c) 
Adequate water and wastewater facilities must be planned for, or actually provided, which meet minimum state standards.  

(d) 
Should a public water supply and an organized sewer facility be proposed by the developer, the rules require the following as a condition for plat approval:

(1)  
the sites for said facilities must be dedicated to the appropriate retail public utility responsible for operation and maintenance; and 


(2)  
said facilities must be constructed and installed in compliance with the rules, or be adequately bonded. 

(e) 
Should individual water wells be proposed by the developer, the rules require the following as a condition for plat approval: 

(1)  
the required engineering report must contain a groundwater availability study certifying a 30 year quantity and quality of available groundwater supplies pursuant to minimum state standards; and 

(2) 

the required engineering report must show the results of a test well meeting minimum state water standards.  

(f) 
Should private, on-site sewer facilities be proposed by the developer, the rules require the following as a condition for plat approval: 

(1) 

the required engineering report must include all planning materials required to establish minimum state septic standards; and 

(2) 

the required engineering report must contain all other information required by the county’s septic ordinance. 

Tex. Loc. Gov’t Code §§ 232.072-232.075. 

VI.  FORMER URBAN COUNTY RULES:  SUBCHAPTER E,

CHAPTER 232, TEXAS LOCAL GOVERNMENT CODE
SB 1867 – Significant Legislation

Subchapter E of Chapter 232 of the Texas Local Government Code, originally enacted in 2001, became known as the “Urban County” rules.  It allowed only urban counties (as defined by a specific population formula or geographic location) to adopt more comprehensive subdivision regulations than smaller counties, in order to promote the healthy, safe, and orderly development of the unincorporated areas.  See Tex. Loc. Gov’t Code § 232.100 (repealed September 1, 2007). 


This statutory scheme was significantly altered with the enactment of SB 1867, effective September 1, 2007.  SB 1867 abolished the population and geographic location formula of Subchapter E, and further amended the statute by expanding the authority for all Texas counties to regulate subdivisions in an effort to ensure the healthy, safe, and orderly development of the unincorporated areas.19  


Subchapter E currently has the following components:  

· a broad statement of authority allowing counties to “adopt rules governing plats and subdivisions of land within the unincorporated area of the county to promote the health, safety, morals, or general welfare of the county and the safe, orderly, and healthy development of the unincorporated area of the county” [Tex. Loc. Gov’t Code § 232.101];20
· a cumulative remedies provision stating that powers of Subchapter E are “cumulative of and in addition to” all other laws applicable to counties to regulate subdivisions [Tex. Loc. Gov’t Code § 232.107];

· a specific list of regulatory issues that a county can enact (i.e., the “Can Do List”) [Tex. Loc. Gov’t Code §§ 232.102-232.106, 232.108-232.109]; and 

· a specific list of regulatory issues that a county cannot enact – unless otherwise allowed by state law (i.e., the “Can’t Do List”) [Tex. Loc. Gov’t Code § 232.101(b)]. 

“Can Do List” – Expanded by SB 1867

Subchapter E now allows all Texas counties – not just “urban counties” – to adopt expanded regulatory authority.  This “Can Do List” of issues was expanded by SB 1867 and now includes the following, clearly authorized issues that may be regulated by a county: 

(a) 
A county may adopt some or all of the expanded authority through an order entered in the minutes, after a special notice is published in a newspaper of general circulation.  

(b) 
A county may adopt the expanded authority regarding road widths (through major thoroughfare plans), lot frontages, building set-back lines, developer participation contracts, and utility connections.  

(c) 
A county may adopt the expanded plat rules of Section 232.023 of the Texas Local Government Code (previously available only to border counties), which include the following:  

(1) 

registered surveyor or engineer certification; 

(2) 

metes and bounds, lot number, and public area dimension descriptions;


(3) 

descriptions of the water, sewer facilities, roads, and easements dedicated for the provision of water and sewer facilities to be constructed or installed, and a statement specifying the date by which those facilities will be fully operable; 

(4) 

certification by a registered engineer that proposed water and sewer facilities are in compliance with the Model Subdivision Rules adopted under Section 16.343 of the Texas Water Code; 

(5) 

drainage provisions and floodplain descriptions certified by a registered surveyor or engineer; and 

(6) 

certification that the subdivider has complied with Section 232.032 of the Texas Local Government Code (previously available only to border counties) and that water quality and connections, sewer connections or septic tanks, electrical connections, and gas connections will meet minimum state standards.  

(d) 
Pursuant to Section 232.032 of the Texas Local Government Code, a county may adopt the additional requirements that: 



(1) 

the subdivider shall furnish a certified letter from the utility provider stating that water is available in quantity and quality sufficient to meet minimum state standards and will be made available to the point of delivery to all lots;

(2) 

the subdivider shall furnish sewage treatment facilities that meet minimum state standards, or furnish certification by appropriate county or state officials that all lots can be adequately and legally served by septic systems under Chapter 366 of the Texas Health and Safety Code; 

(3) 

the subdivider shall furnish roads satisfying minimum county standards and furnish adequate drainage meeting standard engineering practices; and 

(4) 

the subdivider shall make a reasonable effort to have electric and gas utility service installed by a utility. 

(e) 
In a subdivision not served by a state-certified fire hydrant system, any county may require the developer to construct the following fire suppression improvements:  

(1) 

for a subdivision of less than 50 houses:  2,500 gallons of storage; or 

(2)  
for a subdivision of 50 or more houses:  2,500 gallons of storage with a centralized water system; or 5,000 gallons of storage. 

Tex. Loc. Gov’t Code §§ 232.101-232.109.  

“Can’t Do List” – Expanded by SB 1867

In spite of its broad grant of regulatory authority related to health, safety, morals, and orderly development, Subchapter E specifically prohibits regulation regarding certain issues – unless otherwise authorized by state law.  This “Can’t Do List” of issues was expanded by SB 1867 and now includes the following prohibitions: 

(a)  
A county may not regulate the use of any building or property for business, industrial, residential, or other purposes. 

(b) 
A county may not regulate the bulk, height, or number of buildings on a tract of land. 

(c)  
A county may not regulate the number of residential units that can be built per acre of land.  

(d)  
A county may not regulate a plat, subdivision, or road access to same, in an adjoining county. 

Tex. Loc. Gov’t Code § 232.101(b).  


Under Subchapter E, the plat exemption rules of Section 232.0015 of the Texas Local Government Code still apply.21  Tex. Loc. Gov’t Code § 232.101(c). 
Full Scope of Subchapter E?

As discussed, Subchapter E has a “health, safety, and morals” provision which is almost identical to the broad, widely recognized powers held by cities to regulate subdivisions.  The statute also has a “cumulative remedies” provision.  Tex. Loc. Gov’t Code §§ 232.101, 232.107.  


When these components are jointly considered, the following questions become apparent:  

· What is the full scope of Subchapter E?  

· How extensively can counties regulate subdivisions in the interest of the healthy, safe, morals, and orderly development of the unincorporated areas? 

· May a county create and adopt new issues of regulation – not specifically authorized by the “Can Do List” – but not specifically prohibited by the “Can’t Do List?”


These are the questions left unanswered.  Until more case law is developed which defines the full scope of Subchapter E, caution and litigation risk should be considered prior to the enactment of any county regulation not specifically authorized by the statute.22
VII.  SUBDIVISION REGULATION IN ETJ:
CHAPTER 242, TEXAS LOCAL GOVERNMENT CODE
ETJ Defined

The ETJ of a municipality is the area outside the municipal limits, extending from one-half mile to five miles, depending upon population, in which a municipality may exercise authority to promote orderly growth.  Tex. Loc. Gov’t Code § 42.021.  In recent years, the Texas Legislature considered the problem of which governmental entity had the power to regulate a subdivision that is located outside the municipal limits but inside the ETJ – the city or the county?


The current answer, provided by Chapter 242 of the Texas Local Government Code, is that cities and counties must reach a mutual, comprehensive agreement regarding this regulatory issue – and do so quickly – or face a solution dictated through a mandatory, binding arbitration procedure.  Tex. Loc. Gov’t Code §§ 232.0013, 242.001-242.0015. 

Regulatory Options

An agreement between the governmental entities may grant authority to regulate subdivisions in the ETJ and approve related permits in a variety of ways, including the following: 

(a) 
the municipality may be granted exclusive jurisdiction to regulate in the ETJ; 

(b) 
the county may be granted exclusive jurisdiction to regulate in the ETJ; 

(c) 
the entities may geographically apportion the ETJ area for regulation; or

(d) 
the entities may enter into an interlocal agreement that does the following:  establishes one office that is authorized to accept plat applications, collect associated fees in a lump sum account, and provide applicants one response indicating approval or denial of the plat application; and establishes a single set of consolidated and consistent regulations, based upon municipality and county statutory authority, which will be applicable for both entities and enforced in the ETJ.  


The ETJ rules of Chapter 242 do not apply in certain situations.23
VIII.  FIRE SAFETY STATUTES:

CHAPTERS 233 AND 352, TEXAS LOCAL GOVERNMENT CODE

The various fire safety statutes under Chapters 233 and 352 of the Texas Health and Safety Code are important regulatory tools for counties to consider in order to prevent hazardous development or conduct in the unincorporated areas.  

County Fire Code: Subchapter C, Chapter 233, Texas Local Government Code

All counties now have the statutory authority to regulate subdivisions in order to promote the safe, orderly, and healthful development of the unincorporated areas.  Therefore, it would seem logical that all counties would also be authorized to enact building and fire codes – commensurate with the regulatory power granted to cities.  Currently, that is not the case.  Unlike cities, no express constitutional or statutory exists for all counties to enact rules regulating the manner or construction of buildings – even regarding the critical issues related to fire safety. 


The county fire code statute is Subchapter C of Chapter 233 of the Texas Local Government Code.  Tex. Loc. Gov’t Code §§ 233.061-233.067.  However, the power of a county to adopt a fire code for the unincorporated areas is limited to counties with a population of more than 250,000 – or a county adjacent thereto.  Tex. Loc. Gov’t Code § 233.061.  The statute specifically provides that a county, or any municipality located therein, may “contract with one another for the administration and enforcement of the fire code.”  Id.  


The statute limits the application of a county fire code only to the following buildings in the unincorporated areas: 



(a)  
a commercial establishment; 



(b) 
a public building; and 



(c)  
a multifamily residential dwelling consisting of four or more units.  

Tex. Loc. Gov’t Code § 233.062.  Single family dwellings are not included in this legislative scheme.  


“Building” is defined to include an establishment or multifamily dwelling – not a single family dwelling.  Tex. Loc. Gov’t Code § 233.0615.  However, Subchapter B of Chapter 352 of the Texas Local Government Code, which defines a county fire marshal’s powers, allows inspections of single family dwellings.  These related issues are discussed later in this paper.  Further, a county fire code does not apply to an industrial facility having a fire brigade that conforms to requirements of the Occupational Health and Safety Administration. Id.  


When enacted, a county fire code must: (a) conform to the International Fire Code, as published by the International Code Council on May 1, 2005; (b) conform to the Uniform Fire Code, as published by the National Fire Protection Association, as existing on May 1, 2005; or (c) establish protective measures that exceed the standards of these codes. Id.  The county may also adopt later editions of these codes.  


The application of a county fire code under the operative statutes is straightforward.  A person may not “construct” or “substantially improve” a “building” (as those terms are defined by the statute) in the unincorporated areas of the county without first obtaining a building permit issued in accordance with the statute.  Tex. Loc. Gov’t Code § 233.063.  


“Substantial improvement” means: (a) the repair, restoration, reconstruction, improvement, or remodeling of a building for a cost that exceeds 50% of the tax appraisal roll value for the county for the year preceding the year in which work was begun; or (b) a change in occupancy classification involving a change in the purpose or level of activity in a building, including the renovation of a warehouse into a loft apartment.  Substantial improvement begins when the work or change in occupancy begins, or when the materials for the work are first delivered to the building for that purpose.  Tex. Loc. Gov’t Code § 233.0615.  “Construction” occurs when ground is broken for a building, or when: (a) the first materials are added to the original property; (b) foundation pilings are installed on the original property; or (c) a manufactured building or relocated structure is placed on a foundation on the original property.  Id. 


A person may apply for a building permit from the county by providing to the commissioners court a plan of the proposed building which includes the information required by the court – and an application fee in an amount set by the court.  The commissioners court must approve or deny the building permit application within 30 days of receipt.  If not, the construction or substantial improvement of the building is approved according to the statute.  Id.  


Building inspections are clearly authorized and required by the statute.  Tex. Loc. Gov’t Code § 233.064.24  The county may provide that a county employee (including the county fire marshal), or an employee of another governmental entity under an intergovernmental contract, may perform the inspections.  


The county may establish a fee schedule for inspections, permits, and final certificates – but the fees must be: (a) set in amounts necessary to cover administration and enforcement costs; (b) deposited in a special county treasury fund that may only be used for administration and enforcement of the fire code; and (c) reasonable and reflect the approximate cost of the inspection personnel, materials, and administrative overhead.    Tex. Loc. Gov’t Code § 233.065. 


Enforcement remedies exist, including: (a) injunctive relief; and (b) civil penalties in an amount not to exceed $200.00 for each day of violation.  Tex. Loc. Gov’t Code §§ 233.066, 233.067. 

County Fire Marshal: Subchapter B, Chapter 352, Texas Local Government Code

The county fire code statute does not apply to all counties or single family dwellings.  However, under Subchapter B, Chapter 352 of the Texas Local Government Code, the office and powers of a county fire marshal are applicable (if adopted by a commissioners court) to all counties – and to all buildings located in the unincorporated areas.  This statute allows a county fire marshal to identify and correct unsafe conditions in the unincorporated areas constituting a “fire or life safety hazard.”  Tex. Loc. Gov’t Code §§ 352.011-352.016. 


A fire or life safety hazard is defined by the statute as any condition that endangers the safety of a structure or its occupants, and that promotes or causes fire or combustion, including: 

(a) 
the presence of a flammable substance; 

(b) 
a dangerous or dilapidated wall, ceiling, or other structural component; 

(c) 
improper electrical components, heating, or other building services or facilities; 

(d) 
the presence of a dangerous chimney, flue, pipe, main, or stove, or of dangerous wiring; 

(e) 
dangerous storage, including storage or use of hazardous substances; or

(f) 
inappropriate means of egress, fire protection, or other fire-related safeguard.  

Tex. Loc. Gov’t Code § 352.016(a). 


The inspection and review obligations of the county fire marshal for fire and life safety hazards are as follows: 

(a)  
A county fire marshal “may inspect” any structure, appurtenance, fixture, or real property located within 500 feet of same, for a fire or life safety hazard. 

(b)  
A county fire marshal “shall inspect” the premises, if requested by the owner to do so.  

(c) 
A county fire marshal “shall, if required, and may, if requested,” review building plans.

Tex. Loc. Gov’t Code § 352.016(a)(b)(b-1).  


In the absence of a county fire code, the fire marshal may conduct the inspection using any nationally recognized code or standard adopted by the State of Texas.  


If a fire or life safety hazard is detected during an inspection, an order may be issued by the fire marshal to the owner or occupant to correct the hazardous condition.  Criminal penalties exist (normally a class B misdemeanor, but potentially a state jail felony for two or more previous convictions) for the failure to comply with an order to correct a fire or life safety hazard.  Tex. Loc. Gov’t Code §§ 352.016, 352.022.  The commissioners court may authorize reasonable fees to be charged by the county fire marshal to cover the costs of inspection and plan review.  However, no fees can be charged to the owner of a single family dwelling – unless the owner has requested the inspection or plan review.  Tex. Loc. Gov’t Code § 352.016(c)(d). 


Chapter 352 does not include the “permit” and “certificate of compliance” procedures available under Chapter 233, the county fire code statute which has limited application to only certain counties and certain buildings. However, the powers of a county marshal under Chapter 352 (to inspect and issue a compliance order) apply to fire or life safety hazards found anywhere in the unincorporated areas of the county – and apply to all structures and buildings therein, including single family dwellings not subject to a county fire code under Chapter 233.  


Adoption of the county fire marshal office and powers under Chapter 352 can be an important regulatory tool for all counties to prevent hazardous development in the unincorporated areas. 

Restricted Fireworks: Subchapter C, Chapter 352, Texas Local Government Code

Under Subchapter C of Chapter 352 of the Texas Local Government Code, a county may prohibit the sale or use of restricted fireworks during drought conditions and the December fireworks season.  Restricted fireworks are defined as skyrockets with sticks and missiles with fins.  Drought conditions are defined as the existence immediately preceding or during the fireworks season of a Keetch-Byram Index of 575 or greater as determined by the Texas Forest Service on request by a county.  Tex. Loc. Gov’t Code § 352.051(a). 


If the statutory prerequisite exists, the county may adopt the order prohibiting or restricting the sale or use of restricted fireworks in the unincorporated areas.  The order must be adopted before: April 25 of each year for the Cinco de Mayo fireworks season; June 15 of each year for the Fourth of July fireworks season; and December 15 of each year for each December fireworks season.  Tex. Loc. Gov’t Code § 352.051(d).  The order must expire when it is determined that the drought conditions no longer exist. Tex. Loc. Gov’t Code § 352.051(e).  


The county may also designate by the order one or more “safe areas” in which the use of restricted fireworks is not prohibited.  The safe area may be provided by the county, a city within the county (if allowed by general law or municipal ordinance), or an individual, business, or corporation.  The area is considered safe if adequate public safety and fire protection services are provided to the area.  However, the statute expressly states that the government, individual, or entity providing the safe area is not liable for the designation, maintenance, or use of the safe area. Tex. Loc. Gov’t Code § 352.051(f). 


Reasonable notice of the county’s order must be given by any person selling any type of fireworks in the county.  Tex. Loc. Gov’t Code § 352.051(g).  Criminal penalties exist for a knowing or intentional violation of an order adopted by a county under Subchapter C.  Should the county be sued for adopting the order, the statute expressly states that the action must be filed in a court in the county which adopted the order.  Tex. Loc. Gov’t Code § 352.051(i)(j). 

Outdoor Burning: Subchapter D, Chapter 352, Texas Local Government Code

Under Subchapter D, Chapter 352 of the Texas Local Government Code, a county may adopt an order (“burn ban”) which prohibits outdoor burning in all or a part of the unincorporated areas if: (a) drought conditions exist; or (b) a finding is made that a public safety hazard exists that would be enhanced by outdoor burning.  As in the fireworks statute, the Texas Forest Service shall determine the existence of drought conditions at the request of a county. Tex. Loc. Gov’t Code § 352.081(a)(b)(c).  


The burn ban order must specify the period during which outdoor burning is prohibited or restricted – and may not exceed 90 days.  A new order can be adopted thereafter if the statutory prerequisites exist. Tex. Loc. Gov’t Code § 352.081(d).  An order under Subchapter D expires when a determination is made that drought conditions or the public safety hazard no longer exist. Tex. Loc. Gov’t Code § 352.081(e).25  Criminal penalties exist for a knowing or intentional violation of an order adopted by a county under Subchapter D.  Tex. Loc. Gov’t Code § 352.081(h).  

Gated Community and Multi-Unit Housing Projects: Subchapter E, Chapter 352,

Texas Local Government Code

When street entrances to a residential housing development restrict public access, problems can arise regarding access by emergency, fire, and law enforcement vehicles.  Under Subchapter E, Chapter 352 of the Texas Local Government Code, these issues are directly addressed with specific regulatory authority being granted to the county in the interest of public safety. 


Subchapter E applies only to a gated community – or to a multi-unit housing project that controls access by a pedestrian or vehicular gate – located outside municipal boundaries in an area not already subject to municipal regulations regarding vehicular or pedestrian gates.  Tex. Loc. Gov’t Code § 352.111.  Under the statute: (a) “gated community” means a residential subdivision or housing development with a vehicular or pedestrian gate that contains two or more dwellings not under common ownership – and does not include a multi-unit housing project; and (b) “multi-unit housing project” means an apartment, condominium, or townhome project that contains two or more dwellings.  Tex. Loc. Gov’t Code § 352.112.  


Through adoption of an order designed to ensure reasonable access for fire, emergency, and law enforcement vehicles, the county may require the owner or owners association of a gated community or multi-unit housing project to do the following: 

(a)  
to have a lockbox, within sight and close proximity to a vehicular or pedestrian gate, which contains a key or other device to open the gate; 

(b) 
to have at least one vehicular gate that is wide enough for vehicle entry; 

(c)  
to have at least one driveway apron or entrance from a public right of way that is kept free of permanent obstacles which could impede entry for those vehicles;  

(d)  
if a pedestrian gate exists, to have it located so as to provide emergency personnel reasonable access to each building;

(e) 
to have each building numbered or lettered in contrasting colors and to have the signs located on the buildings in such a way for emergency personnel to easily see the signs from the driving area. 

Tex. Loc. Gov’t Code §§ 352.115, 352.116. 


The county is authorized to issue permits certifying compliance with an order adopted under Subchapter E, and may charge a one-time permit fee not to exceed $50.00.  Tex. Loc. Gov’t Code § 352.117.26  Criminal penalties exist for a violation of the standards adopted under Subchapter E.  Tex. Loc. Gov’t Code § 352.120. 


Under Subchapter E, a county may not impose more stringent standards than those contained in the municipal ordinances of: (a) a city within whose ETJ the development is located; or (b) the city nearest (using a straight line distance) to the boundary of the development – if the development is not located within a city’s ETJ. Tex. Loc. Gov’t Code § 352.119.  The county must waive the vehicular gate width requirements for a multi-unit housing project completed before January 1, 2002 – if the requirements cannot be met due to space limitations or excessive costs (defined to be $6,000.00 per entrance based on the value of a dollar on January 1, 2000). Criminal penalties exist for a violation of an order adopted by a county under Subchapter E.  Tex. Loc. Gov’t Code § 352.115(b). 

IX.  FLOODPLAIN MANAGEMENT:

CHAPTER 16, TEXAS WATER CODE

The National Flood Insurance Act of 1968 (pursuant to 42 U.S.C. §§ 4001-4128) and the Texas Flood Control and Insurance Act (pursuant to Subchapter I, Chapter 16, of the Texas Water Code) allow political subdivisions in Texas, including counties, to enact comprehensive floodplain regulations in order to qualify as participants in the National Flood Insurance Program (“NFIP”).  


This worthwhile and long-standing program allows residents of qualifying political subdivisions to purchase flood insurance.  Under the NFIP, however, the flood insurance is offered only to residents of areas where the political subdivision has adopted land use and control measures consistent with the federal criteria and standards.  Op. Tex. Att’y Gen. No. H-1011 (1977). 


Once achieving qualifying participant status under the NFIP, the political subdivision is authorized by the statutes to take all necessary and reasonable actions to comply with the requirements and criteria of federal law – in order to protect the people and their property through continued access to the NFIP.27  Toward that end, a county is authorized by the Subchapter I, Chapter 16 of the Texas Water Code and federal law to do the following: 

(a) 
to engage in flood plain management;

(b)  
to adopt and enforce permanent land use and control measures that are not less stringent than those established by federal statute; 

(c)  
to provide for the imposition of penalties on landowners who violate Subchapter I, or the rules or orders issued thereunder;  

(d) 
to declare property to be in violation of local laws, regulations, and ordinances which are intended to restrict land development in flood-prone areas; 

(e)  
to guide the development of future construction, where practical, away from a location threatened by flood hazards; 

(f)  
to adopt more comprehensive floodplain management rules if the county determines they are necessary for planning and to protect public health and safety; and 

(g)  
to collect reasonable fees to cover the cost of administering a local floodplain management program.28
42 U.S.C. §§ 4001- 4128; 44 C.F.R. § 60.3; Tex. Water Code §§ 16.311, 16.315, 16.324. 


If a person has violated, is violating, or is threatening to violate Subchapter I, or a rule or order issued thereunder, a county is authorized to institute a civil suit for the recovery of the following remedies:  

(a)  
injunctive relief, including an order to restore preexisting conditions; 

(b)  
civil penalties in an amount not more than $100.00 for each act of violation and for each day of violation; or 

(c)  
both injunctive relief and civil penalties. 

Tex. Water Code §§ 16.322-16.323.  


Criminal penalties also exist in Subchapter I for such a violation – with each violation and each continuing day of violation being a separate offense. Tex. Water Code § 16.3221. 

	1  This paper and the accompanying presentation are not intended to be regarded as legal advice.  Unless otherwise designated: singular nouns and pronouns shall include the plural; the masculine gender shall include the feminine gender; and the terms “county” and “commissioners court” are used interchangeably. 


	2  A commissioners court may exercise such powers and jurisdiction over all county business as is conferred by the constitution and the laws of Texas.  Tex. Const. art. V, § 18.  Although this constitutional discretion appears to be broad, it extends only to powers expressly mentioned or actually implied by the Texas Constitution or statutes.  See White v. Eastland County, 12 S.W.3d 97, 100 (Tex. App. – Eastland 1999, no pet.), cited in The Integrity Group, Inc. v. Medina County Commissioners Court, No. 04-06-00617-CV, 2007 WL 675726 (Tex. App. – San Antonio Mar. 7, 2007, no pet.) (not designated for publication).  


	3  The Office of the Texas Attorney General is required by law to prepare guidelines to assist governmental entities in identifying and evaluating actions that may result in a taking under the statute. See Tex. Gov’t Code § 2007.041.  Those guidelines are entitled Private Real Property Rights Preservation Act Guidelines (Revised November 2005), and may be downloaded from the publication list on the website of the Texas Attorney General.  See �   HYPERLINK "http://www.oag.state.tx.us" �http://www.oag.state.tx.us�.  


	4  The TIA is public information.  Tex. Gov’t Code § 2007.043(c); Tex. Gov’t Code Ch. 552. 


	5  Those eight questions generally ask the following: (1) Is the governmental entity covered by the Act?; (2) Is the proposed action covered by the Act?; (3) Does the proposed action result in a burden on private real property, as defined by the Act?; (4) What is the specific purpose of the proposed action?; (5) How does the proposed action burden private real property?; (6) How does the proposed action benefit society?; (7) How does the proposed action result in a taking, as defined by the Act?; and (8) What are the alternatives to the proposed action?  I�   HYPERLINK "http://www.oag.state.tx.us" �http://www.oag.state.tx.us�f the answer to questions (1), (2), (3) or (7) are negative – no additional analysis is necessary under the guidelines.  


	6  Those situations include:  





(a)	a permit that is at least two years old for a structure intended for human occupancy, and is issued under regulations adopting a uniform code adopted by a recognized national code organization or local amendments thereto; 





�
municipal zoning regulations that do not affect lot size, dimension, coverage, or building size, or that do not change development permitted by restrictive covenants required by the municipality; 





(c)	regulations that control only the use of land in a municipality that does not have zoning and that do not affect lot size, dimensions, coverage, or building size;





(d)	fees imposed regarding development permits;





�



regulations for sexually oriented businesses, annexation, or utility connections;





�



regulations to prevent imminent destruction of property or personal injury from flooding or other circumstances; and 





�



construction standards for public works located on public lands or easements.  





Tex. Loc. Gov’t Code § 245.004. 


	7  The regulatory authority of certain statutes must be formally adopted by the county before those issues may be lawfully enforced or used as a basis to deny plat approval.  The expanded regulatory power of Subchapter E of Chapter 232 is a good example of regulations which must be specifically adopted by a county in compliance with special procedures.  See Stolte v. County of Guadalupe, No. 04-04-00083-CV, 2004 WL 2597443 (Tex. App. – San Antonio Nov. 17, 2004, no pet.) (not designated for publication) (county did not formally adopt Subchapter E rules – thus, county had no inherent power to deny plat based on alleged public health and safety issues). 


	8  The plat exemption rules are complex and apply in the following situations: 





	(a) 	when a Subchapter B subdivision (in a county near an international border) is at issue;





	(b) 	when the owner does not lay out a part of the tract for public use or the common use of adjoining owners/users, and the land is to be used primarily for agricultural purposes;





	(c) 	when the owner divides the tract into four or fewer parts, and does not lay out a part for public use or the common use of the adjoining owner/user, provided that each of the lots will be transferred to an individual related to the owner within the third degree of consanguinity or affinity; 





�
	(d) 	when the owner divides the tract into two or more parts, with each lot being more than ten acres, and the owner does not lay out a part of the tract for public use or the common use of adjoining owners/users;





�
	(e) 	when the owner does not lay out a part of the tract for public use or the common use of adjoining owners/users, and all of the lots are sold to veterans through the Veterans’ Land Board program; 





	(f) 	when the subdivision pertains to a tract of land belonging to the State, unless the  owner lays out a part of the tract for public use or the common use of adjoining owners/users;





	(g) 	when the owner divides the tract into two or more parts, and the owner is a political subdivision of the state, the land is located in a floodplain, and the lots are sold to adjoining landowners;





�
	(h) 	when the owner divides the tract into two parts, and the owner does not lay out a part of the tract for public use or the common use of adjoining owners/users, and one new part is to be retained by the owner, and the other new part is to be transferred to another person who will further subdivide the tract subject to the plat requirements of Chapter 232; and 





	(i) 	when the owner divides the tract into two or more parts, and the owner does not lay out a part of the tract for public use or the common use of adjoining owners/users, and all parts are transferred to persons who owned an undivided interest in the original tract, and a plat is filed before any further development of any part of the tract. 


	9  Note the following allowed distances: not less than 50 feet or more than 100 feet regarding a main artery road; not less than 40 feet or more than 70 feet regarding any other road; shoulder to shoulder width of not less than 32 feet or more than 56 feet regarding collector or main arteries within the right of way; shoulder to shoulder width of not less than 25 feet or more than 35 feet regarding any other road. 


	10  Subchapter A does not allow a county to impose a higher road construction standard on the developer than it imposes upon itself.  Tex. Loc. Gov’t Code § 232.031. 


	11  The county may require the owner to post financial security for the project before subdividing the tract.  The security may be in the form of a bond, cash, or a letter of credit.  If a bond is required, the instrument must be payable to the county judge, in an amount adequate to ensure proper construction of the infrastructure required by the regulations, and be bound by sureties approved by the court.  The bond must be conditioned upon the infrastructure requirements being actually constructed.  In lieu of a bond, an owner may deposit cash, a letter of credit issued by a federally insured financial institution, or another acceptable guarantee in accordance with specifications adopted by the court.  Tex. Loc. Gov’t Code §§  232.004, 232.045. 


	12  If the water supply for the subdivision is the groundwater under the land, the county may require the plat to include the statement of a licensed engineer or geoscientist certifying that adequate groundwater is available for the subdivision.  Also, the county can require that each purchase contract for a lot within the subdivision contain a statement describing water availability.  Tex. Loc. Gov’t Code §§ 232.003, 232.0032. 


	13  The current statute applies only to land subdivided or a plat filed on or after January 1, 1999.  Application of the prior law is required for land subdivided or a plat filed prior to January 1, 1999.  See Acts 1999, 76th Leg., ch. 129, § 7, eff. Sept. 1, 1999.  


	14  Note the 75%-10% contest rule of the statute.  Upon application of at least 75% of the owners, a cancellation must be ordered.  However, if 10% of the owners file written objections to the proposed cancellation, the cancellation may occur at the discretion of the commissioners court.  Tex. Loc. Gov’t Code § 232.008(e).  


	15  The current statute applies only to a subdivision plat filed on or after June 20, 2003.  Application of the prior law is required for a plat filed prior to January 20, 2003.  See Acts 2003, 78th Leg., ch. 523,  §§ 7, 9, 13 eff. June 20, 2003.  


	16  Prior to June 20, 2003, only the original subdivider had standing under section 232.009 to apply for a plat revision.  See Acts 2003, 78th Leg., ch. 523,  §§ 7, 9, 13 eff. June 20, 2003; see also Brunson v. Woolsey, 63 S.W.3d 583, 588-590 (Tex. App. – Fort Worth 2001, no pet.), citing Commissioners Court of Grayson County v. Albin, 992 S.W.2d 597 (Tex. App. – Texarkana 1999, pet. denied) and Op. Tex. Att’y Gen. No. JM-699 (1987).  Section 232.009 was amended in 2003 to give plat revision standing to a current lot owner (not the original developer) – but the effective date of the new statute is problematic and applies only to plats filed after June 20, 2003.  See note 15. 





	17  The Subchapter B plat rules, among other things, require the following: 





	(a)	an attached document containing a description, in English and Spanish, of the utility easements and roadways dedicated for the provision of water and sewer facilities that will be installed to service the subdivision, and a statement regarding the date by which the facilities will be fully operable; 





	(b)	an attached document prepared by a registered engineer of this state which certifies that the water and sewer service facilities proposed for the subdivision are in compliance with minimum standards of state law, and a certified estimate of the cost to install those facilities;





	(c) 	certification by a registered engineer that proposed water and sewer facilities are in compliance with the Model Subdivision Rules adopted under Section 16.343 of the Texas Water Code; 


	


	(d) 	certification that the subdivider has complied with Section 232.032 of the Texas Local Government Code – which requires that the following be established before plat approval: 


	


�
the subdivider must furnish a certified letter from the utility provider stating that water is available in quantity and quality sufficient to meet minimum state standards and will be made available to the point of delivery to all lots;


		


�



the subdivider must furnish sewage treatment facilities that meet minimum state standards, or furnish certification by appropriate county or state officials that all lots can be adequately and legally served by septic systems under minimum state standards; 


		


the subdivider must furnish roads satisfying minimum county standards and furnish adequate drainage meeting standard engineering practices; and 


		


the subdivider must make a reasonable effort to have electric and gas utility service installed by a utility. 





	(e) 	certification that water quality and connections, sewer connections or septic tanks, electrical connections, and gas connections will meet minimum state standards; 





	(f) 	a requirement that each purchase contract for a lot within the subdivision contain a statement describing water availability; and 





	(g) 	as discussed hereafter, the Model Subdivision Rules of section 16.343 of the Texas Water Code must be enacted and enforced. 





Tex. Loc. Gov’t Code §§ 232.023, 232.025, 232.030. 


	18  See note 17. 


	19  Special procedures exist to properly implement and adopt the expanded regulatory authority of Subchapter E – whether all or some of the authority.  A specific adoption order must be entered by the commissioners court after a special notice is published in a newspaper of general circulation.  Tex. Loc. Gov’t Code Ch. 232, Subch. E.  If the Subchapter E authority is not formally adopted by the commissioners court, Subchapter E cannot be used as authority to deny a plat.  See Stolte v. County of Guadalupe, No. 04-04-00083-CV, 2004 WL 2597443 (Tex. App. – San Antonio Nov. 17, 2004, no pet.) (not designated for publication) (county did not formally adopt Subchapter E rules – thus county had no inherent power to deny plat based on alleged public health and safety issues). 


	20  This language is almost identical to that in the municipal statutes which gives cities broad powers to regulate subdivisions within their boundaries and extraterritorial jurisdiction (“ETJ”).  See Tex. Loc. Gov’t Code §§ 212.002, 212.044. 


	21  See note 8.  


	22  Since 2001, only limited references to Subchapter E are found in the case law or the opinions of the Texas Attorney General.  See Stolte v. County of Guadalupe, No. 04-04-00083-CV, 2004 WL 2597443 (Tex. App. – San Antonio Nov. 17, 2004, no pet.) (not designated for publication) (general discussion of Subchapter E appears, but no discussion appears regarding authorized county regulation beyond issues specifically listed in statute); Op. Tex. Att’y Gen. No. JC-0518 (2002) (TXOAG specifically declined to address whether Subchapter E gave counties exact same powers as cities to regulate subdivisions); but see Op. Tex. Att’y Gen. No. GA-0223 (2004) (after discussing SB 873 bill analysis, TXOAG concluded that broad authority of section 232.101 was “in addition to” the regulatory issues specifically authorized by sections 232.102 through 232.106 of Subchapter E, without further analysis of full scope of statute).  A recent request has been made to the Texas Attorney General for an opinion regarding the following issues related to the application of the “Can’t Do List” of Subchapter E in the context of shared responsibility for subdivision regulation in the ETJ with a municipality: (1) May a city regulate density or zoning through platting requirements within its ETJ in spite of the general prohibition contained in section 212.003 of the Texas Local Government Code; and (2) May a Subchapter E county regulate density or zoning through platting requirements in spite of the general prohibition contained in section 232.101(b) of the Texas Local Government Code?  See Req. for Op. No. RQ-0664-GA, from Criminal District Attorney, Comal County, Texas (Jan. 10, 2008).  


	23  The rules of Chapter 242 do not apply: within a county that has ETJ of a city with more than 1.9 million in population; within a county that is located within 50 miles of an international border; within a county defined as economically distressed pursuant to Subchapter C of Chapter 232 of the Texas Local Government Code; or to a tract of land subject to a development agreement between the municipality and the developer, pursuant to Subchapter G of Chapter 212 of the Texas Local Government Code.  Tex. Loc. Gov’t Code § 242.001. 


	24  The statute places an affirmative inspection burden on the county (“shall inspect”) regarding any building subject to the fire code.  The inspections must occur at a reasonable time during any stage of construction, improvement, or afterward.  The owner of the building must request in writing an inspection prior to building completion.  The county must begin the final inspection within 5 business days after receipt of the request – or else the building is considered approved under the operative statute.  A final certificate of completion is issued by the county if the building complies with the fire code.  If not in compliance, the certificate must be denied – and occupancy of the building disallowed.  Id.  


	25  Certain outdoor burning exceptions exist under the statute, including: (a) activities authorized by the Texas Natural Resource Commission which are related to firefighter training, public utility operations, natural gas operations, or mining operations; or (b) activities conducted by a “prescribed burn manager” certified by Chapter 143 of the Texas Natural Resources Code.  Tex. Loc. Gov’t Code § 352.0812.  


	26  The permits may be suspended or revoked for conduct which violates the county’s order – but only after notice and a hearing is conducted before the commissioners court or its designee.  Tex. Loc. Gov’t Code § 352.118.





	27  See Tex. Water Code § 16.3145 (“The governing body of each city and county shall adopt ordinances or orders, as appropriate, necessary for the city or county to be eligible to participate in the National Flood Insurance Program.”); Tex. Water Code § 16.318 (“Political subdivisions which qualify for the National Flood Insurance Program . . . . . may adopt and promulgate reasonable rules which are necessary for the orderly effectuation of the respected authorizations herein.”).  


	28  A county is specifically allowed to collect a reasonable fee for the issuance of an authorized permit – if the fee is not specifically prescribed by law – but the fee must first be set and itemized in the county budget.  Tex. Water Code § 16.324. 
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