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I.
WATER AND SEWER RATES OUTSIDE CITY LIMITS

A city may provide water and sewer service outside its city limits.  Within the City, rates are not subject to review by the Texas Commission on Environmental Quality (“TCEQ”).  Ratepayers inside the city limits may obtain relief at the ballot box.

A.
Notice is Required

Outside the city limits, municipal rates are subject to review by the TCEQ.  Within 30 days after the date of a final decision by the city council on a rate change, the City must provide individual written notice to each ratepayer who resides outside the boundaries of the municipality.  Tex. Water Code § 13.043(i).  The notice must include, at a minimum, the effective date of the new rates, the new rates, and the location where additional information on rates can be obtained.  Failure to provide notice could void rates upon review by TCEQ.

B.
Ratepayers Appeal through a Petition

The outside city ratepayers can initiate an appeal by filing a petition for review with TCEQ and the city within 90 days after the date on which the city council makes a final decision.  The petition must be signed by the lesser of 10,000 or 10% of those ratepayers whose rates have been changed and who are eligible to appeal.  § 13.043(c).  Each person receiving a separate bill is considered a ratepayer, but one person may not be considered more than one ratepayer regardless of the number of bills the person receives.  § 13.043(d).  The petition for review is considered properly signed if signed by a person, or the spouse of a person, in whose name utility service is provided.

C.
Outside City Rates must be Reasonable and Not Arbitrary

Prior to 1989, a city could charge outside city ratepayers 115% of the average of all rates for similar services of all municipalities served by the same utility.  § 13.188 (repealed 1989).  Routinely, outside city rates were 15% higher than in-city rates based upon this statutory provision.  Be aware that this “multiplier” provision was repealed.  Often times, higher outside city rates can be justified and TCEQ will look for such justification, but a city may not set outside city rates based upon an arbitrary multiplier such as 15%.

TCEQ process can be time consuming and expensive.  It would pay to have a cost of service study performed by a reputable consultant.

Sometimes, a city’s inhabitants are served entirely by another city.  These ratepayers reside outside the corporate limits of the city providing the water or sewer services and are eligible to appeal the “other city” rates under the provision discussed above.

II.
WATER AND SEWER SERVICE UNDER A CERTIFICATE OF CONVENIENCE AND NECESSITY

As cities grow, so do their water and sewer service territory, which can lead to conflicts with other water and sewer utility providers who have been providing service in once-rural, now-urbanizing areas. While a city need not possess a certificate of convenience and necessity (“CCN” or “certificate”) from the TCEQ to provide retail water or sewer service in an uncertificated area, many cities elect to obtain a CCN to protect their service areas from encroaching utilities.  Even a city that has never held a certificate will find itself dealing with CCN regulations if the city seeks to expand service to an area certificated to an existing retail service provider.

Before obtaining or amending a CCN, a city should consider several basic questions:

· Is the area the city is seeking to certificate already certificated to another entity?

· If so, is the area certificated to a water supply corporation, a sewer service corporation, a fresh water supply district, a special utility district, or an investor-owned utility?

· Is the area the city seeks to certificate inside the corporate limits of the city?

· Is territory being transferred as part of an agreement?

· Will the assumption of the area include the transfer of customers and/or facilities?

Answering these questions will help the city determine what type of Commission process to use, what type of application is required, and what kind of notice and hearing is required, if any.
A.
Territory That is Not Certificated

To obtain or amend a CCN for territory that is not certificated to another retail public utility, a city should look to the requirements of Tex. Water Code §§ 13.241 and 13.246.  See also 30 Tex. Admin. Code §§ 291.102, 291.105, and 291.106 (West 2003).  All retail public utilities seeking to obtain or amend a CCN must demonstrate they possess the financial, managerial, and technical capabilities to provide continuous and adequate service and that they are capable of operating water and sewer facilities in compliance with applicable state and federal regulatory requirements.  Notice of the application and the opportunity to request a hearing is required.  If, however, no affected person, such as a customer or neighboring and competing utility, requests a hearing, the Executive Director of the TCEQ is authorized to approve the application and grant the proposed CCN request without a hearing.

B.
Territory Certificated to Another Entity

For territory certificated to another service provider, the city may be able to obtain the right to service through various means.  Section 13.248 of the Texas Water Code allows retail public utilities to designate by contract areas and customers to be served by each contracting entity.  See also 30 Tex. Admin. Code § 291.117.  The contract, when approved by the TCEQ, is valid and enforceable and is incorporated into the appropriate areas of the CCN territory.  The notice and hearing requirements are described in the statute; however, there are no specific procedures outlined in the statute or TCEQ regulations.  It should be noted that if the city’s agreement is with a water supply corporation to transfer CCN territory that is within the corporate limits of the city, the city should utilize Section 13.255 to transfer the CCN.

Section 13.255 of the Texas Water Code specifically applies to municipalities.  It provides a mechanism to transfer to a city CCNs and facilities of water supply and sewer service corporations, special utility districts (“SUDs”), and fresh water supply districts (“FWSDs”), if the CCN and facilities are located within the corporate limits of the municipality.  If an agreement is reached concerning the transfer of territory and/or facilities from the water supply or sewer service corporation, the SUD, or the FWSD, to the city, the agreement is to be filed with the TCEQ and incorporated into the respective CCNs.  No notice or hearing is required.

Section 13.255 also permits cities to acquire service area in the form of a “hostile” take-over of CCNs and facilities of water supply or sewer service corporations, SUDs, or FWSDs.  If no agreement is executed within 180 days after the municipality notifies the entity, in writing, of the city’s intent to provide service to the incorporated or annexed area, the city must file for single certification of the territory, and notice and hearing of that application are mandatory.  A municipality may begin serving the area after it has provided notice to the entity of its intent to serve, and met the requirements of 30 Tex. Admin. Code § 291.103.  Section 13.255 provides for the transfer of facilities and requires payment for facilities transferred and facilities rendered valueless and useless.  The procedural requirements of Section 13.255 are complicated, and to date, no Section 13.255 hearing has made its way to a decision by the TCEQ Commissioners.  Most cases settle before reaching the final decision stage.  Before exercising the use of this provision, a city should determine if the water supply or sewer service corporation, SUD, or FWSD involved has federal debt. See 7 U.S.C. § 1926(b).  A federally indebted entity’s service territory may be protected by federal law from acquisition absent agreement.

Another “hostile” take-over provision is Section 13.254 of the Texas Water Code, which provides for the revocation and amendment of CCNs if certain factors are shown.  Notice and hearing on revocations and amendments under this section are mandatory.  See also Tex. Admin. Code § 291.113.  While the TCEQ itself could use this provision to revoke an entity’s CCN, it is more often used by other retail public utilities seeking to certificate territory already certificated to another retail public utility.  Thus, without an agreement, a city could obtain territory from another retail public utility, regardless of its type, by seeking to decertify the territory under Section 13.254 and recertificate the area to the city under Sections 13.241 and 13.246.  Section 13.254 does not provide for the transfer of facilities, but it does require payment for facilities rendered valueless and useless.
III.
LANDOWNER/DEVELOPER OPT-OUT PROVISIONS
A.
Landowner Opt-Outs from Existing CCNs (Expedited Release)

Often times, a city will be requested to provide water or sewer service to a landowner that is within an existing CCN.  A landowner of 50 acres or more whose property is not in a platted subdivision actually receiving water or sewer service, may petition the TCEQ for expedited release from the CCN.  Id. § 13.254(a-1).  To be decertified, the landowner must show that:  (1) the landowner requested service from the CCN holder; (2) the CCN holder refused to provide service, is not capable of providing the service within the timeframe, at the level, or in the manner reasonably needed or requested by current or projected service demands, or conditions the service on the payment of costs not properly allocable directly to the petitioner’s service request; and (3) the alternative provider from which the petitioner will be requesting service is capable of providing the service.  Id.  The TCEQ must grant the application unless it makes an express finding that the landowner’s petition failed to satisfy the requirements of the statute.  No hearing is permitted for these petitions.
  This process is available to landowners regardless of when the CCN was granted by the TCEQ.

Once the alternative provider seeks to provide service to the decertified area, the TCEQ is to ensure monetary compensation is paid to the decertified entity.  The compensation is based on the value of the real and personal property.  Id.  § 13.254(g).

This provision of the legislation cuts both ways for cities and other local governments that have CCNs.  On one hand, it can be used by landowners to get out of a CCN of a city.  On the other hand, if a city is the “alternative provider,” it could be used as a tool by a city to obtain territory from neighboring utilities, which are unable to meet the service demands, like fire flows, that may be required for a development.

B.
Landowner Opt-Outs from Proposed CCNs

For applications for new CCNs, or for areas to be added to existing CCNs, a landowner of at least 25 acres whose property is located in the proposed service area may elect to exclude some or all of his property from the proposed area by providing notice to the TCEQ within 30 days after receiving notice of the application for a new CCN or to amend an existing one.  Id. § 13.246(h).  With the exception of requests made by landowners in the requested area of a municipality with 500,000 people or more, there is no review or other evaluation of the landowner’s request and the TCEQ is required to exclude the landowner’s property from the proposed area.  Id.  Landowners in the requested area of municipalities with 500,000 people or more may request a contested case hearing on the inclusion of their land in the CCN.  Id. § 13.246(i). 

IV.
Purchasing a CCN or System
When a city purchases a CCN and/or a water or sewer system from a water supply or sewer service corporation, or an investor-owned utility, unless Section 13.255 applies, the city will need to comply with the provisions of Texas Water Code §§ 13.251 and 13.301.  Section 13.251 prohibits investor-owned utilities and water supply and sewer service corporations from selling, assigning, or leasing a CCN unless the TCEQ has determined that the purchaser, assignee, or lessee is capable of providing continuous and adequate service.  This determination is made by considering the factors under Section 13.246(c) of the Texas Water Code. See also 30 Tex. Admin. Code § 291.112.  Section 13.251 does not apply to a municipality proposing to sell, assign, or lease its own CCN.  It does apply, though, when a municipality is the purchaser of an investor-owned utility’s CCN or a water supply or sewer service corporation’s CCN that is located outside the city’s limits.  Notice of an application to sell, assign, or lease a CCN may be waived by the Executive Director for good cause.  If no hearing is requested, the application for the sale, assignment, or lease of the CCN may be approved by order of the Commission issued during a regular meeting.  If the sale, lease, or assignment includes transferring facilities, then the requirements of Texas Water Code § 13.301 also apply.

Section 13.301 of the Texas Water Code relates to the sale, acquisition, lease, rental, merger, or consolidation of a water or sewer system required by law to possess a CCN. Similar to Section 13.251, Section 13.301 only applies to a municipality when it is purchasing a water or sewer system from or selling a water or sewer system to an investor-owned utility or water supply or sewer service corporation, unless the municipality is obtaining the system under Section 13.255.  If the sale of a system is not completed in accordance with Section 13.301, it is void.  For this reason, it is important to carefully follow the requirements of Section 13.301 and not to finalize the purchase of the system until TCEQ directs the applicants to do so.  Sale-Transfer-Merger applications require notice; however, this notice maybe waived by the Executive Director of the TCEQ for good cause.  Additionally, if no hearing is requested, the Executive Director may approve the transfer.

As shown, many of TCEQ’s statutory and regulatory provisions governing CCNs do not always apply to municipalities and may only apply when the city is dealing with a certain type of entity.  Knowing the various provisions by which a city may obtain or amend a CCN will help the city proceed through the regulatory process in an efficient and effective manner.

V.
CITY CCN OUTSIDE THE ETJ

The Legislature has gone back and forth over the last two sessions regarding the extension of a city’s CCN outside its ETJ.  Under the current law, a city may extend its CCN beyond its ETJ so long as it complies with the Commission’s standards applicable to the granting of a certificate.  Tex. Water Code § 13.2451.  The Commission may decertify an area outside the city’s ETJ if the city does not provide service to the area on or before the fifth anniversary of the date the CCN was granted for the area.  The decertification does not apply for an area transferred on approval of the Commission and in relation to which the city has spent public funds.









�  If the landowner is in a CCN of a city of 500,000 or greater in population, this petition process is not applicable; however, the landowner may request a hearing.
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