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I.
INTRODUCTION
The Texas Legislature has created multiple avenues through which a city may offer economic incentives to property owners in order to achieve a public purpose.  City governments that seek to stimulate responsible economic development need to be knowledgeable of the vast variety of tools available in state law.  Unfortunately these laws are scattered throughout different codes as they address different issues and aspects of economic stimulation.  Like private entities, municipalities can enter into contracts.
    As the Texas Legislature has expanded the economic development tools available to municipalities, cities are increasingly looking to contractual arrangements to provide economic development opportunities, promote the growth of its city and regulate developments with amenities for the benefits of its citizens.
II.
ECONOMIC DEVELOPMENT TOOLS
A.
Chapter 380 Economic Development Agreements
Chapter 380 of the Texas Local Government Code was enacted to implement article III, section 52‑a of the Texas Constitution, which essentially establishes that economic development is a public purpose.
    In general, section 380.001 authorizes municipalities to offer a range of local incentives to promote state or local economic development.
  Examples include programs for making loans and grants of public money and providing personnel and services of the municipality to promote state or local economic development and to stimulate business and commercial activity in the municipality.
  Article III, section 52(a) of the Texas Constitution prohibits political subdivisions, including cities, from lending their credit or granting public money to individuals, corporations and associations.  The Attorney General has stated in Opinion Number JM-1227 (1990) that the constitutional provision permitting the expenditure of funds to promote economic development purposes was an exception to the constitutional prohibition on lending public credit.  

The Attorney General has recognized that a municipality may constitutionally finance a Chapter 380 Economic Development Agreement in whole or in part through sales tax rebates.
  Specifically, the statute authorizes grants and loans from city funds for economic development purposes.
  The statute does not provide for a funding source for such grants and loans, such as a tax or fee.  
There are limitations on the funding of such programs.  A home-rule municipality may issue bonds to fund an economic development program under the statute, but only if two conditions are met:  (1) the bonds must be in an amount and to the extent provided by the municipality's charter and (2) a majority of the qualified property tax‑paying voters voting at an election must approve the issuance of the bonds.
  Funds granted under section 380.002 to a Section 501(c)(3) corporation or a 4A or 4B development corporation by a home-rule city cannot be from the proceeds of bonds or other obligations of the municipality payable from ad valorem taxes.
  Pursuant to section 380.002(b), a home-rule municipality may grant public money to a 4A or 4B economic development corporation created by the municipality under the Development Corporation Act of 1979 (Article 5190.6, Vernon’s Texas Civil Statutes). 
A city cannot abate delinquent taxes as an economic development program under the statute.
  Further the Texas Attorney General has recently opined that a city may make a loan to a private developer for a private housing project if it will promote economic development within the meaning of the constitution and statute, even though housing is not specifically cited in the statute.
  The plain language of the statute does not limit the governing body to specific programs or projects but requires that the purpose of the program must be to foster and promote economic development.
  
As with all economic development projects, a municipality must insure that the use of the funds for a Chapter 380 project are consistent with the authorized use of the funds as permitted under the law.  This requires that all statutes and "contracts with the voters" be carefully analyzed prior to obligating any funds.
  

In 2004 an environmental group from Travis County opposed to a project that was to be funded in part through a Chapter 380 program filed suit and challenged the constitutionality of Chapter 380 economic development programs.  In response to the lawsuit and because of the importance of Chapter 380 programs to the success of economic development in Texas, the Legislature in 2005 proposed a Constitutional amendment to clarify that Chapter 380 programs were authorized by the Texas Constitution.  This amendment was approved by the voters in November 2005 thus removing the cloud of uncertainty created by the lawsuit.

One of the more popular Chapter 380 programs for economic development of commercial or retail projects involves the use of sales tax.  By contract the city funds the public improvements needed for the development by agreeing to refund sales tax generated by the development back to the developer.  Cities and developers alike have found these types of programs to be very effective in increasing economic development.  The developer receives assistance that makes the development possible, the city is not required to front any money or to pay for any of the public improvements with ad valorem taxes and receives improved property that will generate increased ad valorem, new jobs in the community and additional sales taxes.  

Negotiating the 380 Agreement:

· It is important to understand the transaction and the potential financial implications in order to frame and draft the remaining terms of the agreement.
· Limit the term of the agreement. The developer should not expect the city to pay sales tax rebates forever.
· Limit the percentage of sales tax and place a cap on the maximum amount that the developer can collect.
· Tie the development requirements and other major terms and conditions of the agreement to the developer’s right to collect the rebate.
· If the city will own the public improvements after construction, then the competitive bidding requirements may apply.
· Describe how much the development can change in design before the agreement must be amended.  Administrative versus full council approval required?
· Consider whether or not the developer will be allowed to assign the 380 agreement or the payments under the agreement.
· Establish start dates and project completion dates.
· Make sure that the requirement for the commencement of 380 payments to the developer does not occur until after the city begins to receive sales tax from the project.
· Require the developer to assist with documentation of the amounts of sales tax generated by a particular retail establishment.
· Make sure that the city’s obligation to make payments is limited to the sales tax generated by the specific project and actually received by the city and that other sources of city funds are not implicated.
· Termination and recapture.  In case of termination and the developer does not abide by the terms of the agreement, the city should be reimbursed for any incentives already provided.  What happens if does not or cannot complete project?
B.
Property Tax Abatement
In certain circumstances, a city may grant an ad valorem tax exemption for all or a portion of taxable value added by a project located on property in an area designated by the city as a reinvestment zone.
  To be designated as a reinvestment zone, an area must meet the following criteria:

(1) substantially arrest or impair the sound growth of the municipality creating the zone, retard the provision of housing accommodations, or constitute an economic or social liability and be a menace to the public health, safety, morals, or welfare in its present condition and use because of the presence of:

(A)
a substantial number of substandard, slum, deteriorated, or deteriorating structures;
(B)
the predominance of defective or inadequate sidewalks or streets;
(C)
faulty size, adequacy, accessibility, or usefulness of lots;
(D)
unsanitary or unsafe conditions;
(E)
the deterioration of site or other improvements;
(F)
tax or special assessment delinquency exceeding the fair market value of the land;
(G)
defective or unusual conditions of title;
(H)
conditions that endanger life or property by fire or other cause; or
(I)
any combination of these factors;

(2) be predominantly open and, because of obsolete platting, deterioration of structures or site improvements, or other factors, substantially impair or arrest the sound growth of the municipality;
(3) be in a federally assisted new community located in a home-rule municipality or in an area immediately adjacent to a federally assisted new community located in a home-rule municipality;
(4) be located entirely in an area that meets the requirements for federal assistance under Section 119 of the Housing and Community Development Act of 1974 (42 U.S.C. Section 5318); 
(5) encompass signs, billboards, or other outdoor advertising structures designated by the governing body of the municipality for relocation, reconstruction, or removal for the purpose of enhancing the physical environment of the municipality, which the legislature declares to be a public purpose; or
(6) be reasonably likely as a result of the designation to contribute to the retention or expansion of primary employment or to attract major investment in the zone that would be a benefit to the property and that would contribute to the economic development of the municipality.
  

Property subject to a tax abatement agreement may be located in a municipality’s extraterritorial jurisdiction.
  In that event, the agreement will apply to taxes of the municipality if the municipality annexes the property during the period specified in the agreement.
  Further, a taxing unit may enter into tax abatement agreement with the owner or owner of a leasehold interest in real property.
  
The Attorney General has recognized that the movement of a structure from one location on a piece of beach property to another in order to remove the structure from a public beach may constitute a “specific improvement or repair” to the property within the meaning of section 312.204(a) of the Tax Code.
  
C.
Tax Increment Financing
Similar to a tax abatement agreement, a Tax Increment Financing (TIF) Agreement permits a municipality to designate a “TIF” zone (a.k.a reinvestment zone) to fund projects within the zone through additional tax dollars generated by growth of real property value in the zone.
 To be designated as a reinvestment zone under the TIF statute, an area must meet the same criteria for the creation of a reinvestment zone for a property tax abatement.
  
The Attorney General has determined that an area designated for TIF treatment must be “unproductive, underdeveloped or blighted” within the meaning of article VIII, section 1-g(b) of the Texas Constitution.
 The Attorney General has expanded on its opinion and concluded that even if the area’s plan of tax increment financing does not include the issuance of bonds or notes the city may not designate an area as an investment zone unless the area is “unproductive, underdeveloped, or blighted”.
  
The statute appears to apply uniformly to both general law and home-rule municipalities.  If property that is to be subject to a TIF Agreement is located within a city’s extraterritorial jurisdiction or beyond, the property is not eligible for tax increment financing until annexed.

D. Public Improvement District

The Public Improvement District Assessment Act found in Chapter 372, Subchapter A of the Local Government Code establishes the regulations for establishing a Public Improvement District (PID) and the levy of assessments on property included within the district.  A PID allows the governing body of a city or county to apportion the cost of an improvement and levy an assessment against the property located in the PID, because the property within the district is acquiring a special benefit due to the improvement.
  This promotes economic growth by providing the funding mechanism to construct critical infrastructure necessary to support new developments and encourage redevelopment.
A PID may be initiated by a municipality, county or by petition filed with the municipal secretary.
   A city may object to the creation of a PID by a county located within the city’s limits or city’s ETJ.  The petition must describe in general the nature of the proposed improvement, the estimated cost, the proposed boundaries, proposed method of assessment, the proposed apportionment of cost between the PID and government, who will manage the PID, and that the persons signing the petition request or concur with the establishment of the district.  
The petition must be signed by:
(1) owners of taxable real property representing more than 50 percent of the appraised value of taxable real property liable for assessment under the proposal, as determined by the current roll of the appraisal district in which the property is located; and
(2) record owners of real property liable for assessment under the proposal who:
(A) constitute more than 50 percent of all record owners of property that is liable for assessment under the proposal; or
(B) own taxable real property that constitutes more than 50 percent of the area of all taxable real property that is liable for assessment under the proposal.
  


The cost of the improvement may be assessed equally per front foot or square foot, according to the value of the property or in any other manner imposing equal shares of the cost on similarly benefited property.
  The governing body may establish by ordinance or order the reasonable classifications and formulas for the apportionment of the cost between the municipality or county and the area to be assessed; and the methods of assessing the special benefits for various classes of improvements.
  
 


A PID may be created to promote the interests of the city or county and the statute includes a lengthy list of improvement projects ranging from acquisition, construction and improvement of a variety of municipal improvements including parks, facilities, as well as addressing utility issues, streets and other quality of life improvements.
 
Once a petition is filed, in order to establish a PID a public hearing must be held on the advisability of the improvement, and the following findings must be made by resolution:

(1) the advisability of the improvement;
(2) the nature of the improvement;
(3) the estimated cost of the improvement;
(4) the boundaries of the public improvement district;
(5) the method of assessment; and
(6) the apportionment of costs between the district and the municipality or county as a whole.
  
Notice of the public hearing must be given in a newspaper of general circulation as well as mailed to each owner of the property proposed to be included in the PID at least fifteen days prior to the hearing, and must include specific information regarding the PID.
  Governments must be careful of the information included in the notice.  If the area is not included in the notice then it may not be assessed unless a hearing is held to include the property and notice for the hearing is provided.
  
In addition to being aware of the information contained in the public notice, the city or county needs to be cognizant of the creation and adoption of an ongoing service plan, which shall include a period of at least five years and must also define the annual indebtedness and the projected costs for improvements, as well as the creation of an assessment plan which must be included in the annual service plan, and the assessment roll.
  
After completion of the public hearing and findings are made as to the creation of the PID, a PID takes effect when it has been published one time in a newspaper of general circulation, and actual construction of an improvement may not begin until after the 20th day after the date the authorization takes effect and may not begin if during that time written protests are filed signed by at least two-thirds of the owners within the PID or by the owners of property comprising at least two-thirds of the total area of the PID.
  
After all objections have been heard and the governing body has passed on the objections, the governing body by ordinance or order shall levy the assessment as a special assessment on the property, and shall specify the method of payment of the assessment. The installments must be sufficient to meet annual costs for improvements and must continue for a period necessary to retire the indebtedness on the improvements.
  Interest may be charged and delinquent installments of the assessment shall incur interest, penalties, and attorney's fees in the same manner as delinquent ad valorem taxes.
  The statute provides specific provisions regarding the issuance of general obligation and revenue bonds.
  A PID may be dissolved in the same manner as it was created by petition; however, the PID shall remain in effect for the purpose of paying any obligations of indebtedness for improvements.
  
A PID provides a valuable mechanism to assess the actual cost of the improvement directly on the property that will benefit most from the improvement, and not charge the entire community.  In addition the PID may be created within the city limits or in the city’s ETJ.
    The Attorney General has concluded that the assessments from a PID may be used to construct an improvement on private property so long as the city retains sufficient control over the project to ensure the public purpose is accomplished and protected.
  
E. DEVELOPMENT AGREEMENT

The Texas Local Government Code provides authority to cities with a population of more than 5,000 (generally home-rule municipalities) to contract with developers for the construction of public improvements.  A development agreement is a negotiated contract between the parties which establishes development standards and restrictions.
  By utilizing this section of the Local Government Code cities are able to contract with a particular developer to construct public improvements, not including a building, without having to comply with the notice and competitive sealed bidding requirements of Chapter 252.
 
Section 212.072(b) provides that under the contract, the developer is to construct the improvements and the city is to participate only in the costs.  In this way, the statute serves as a funding mechanism for developers.  A development agreement under chapter 212 must establish the amount of participation by the city which cannot exceed 30% of the total contract price (or costs of the improvements).  A city may participate up to 100% of the cost of oversizing of improvements required by the city, including but not limited to, increased capacity of improvements to anticipate other future development in the area.
  
The municipality's participation can be determined as a lump sum or factor or percentage of the total cost of the improvements as determined by municipal ordinance.
  Under that same ordinance, a municipality can require safeguards, beyond the mandatory performance bond, to protect the city against undue loading of cost, collusion, or fraud.
  All the developer’s books and records on the project shall be made available to the city for inspection.
  

Development agreements can represent a win‑win for cities and developers.  These agreements give cities control over the construction of necessary infrastructure for the current and future developments without having to comply with statutory notice and bidding requirements, while at the same time assisting developers in the funding of such improvements.


F.
 ETJ DEVELOPMENT AGREEMENT
During the 2003 regular session, the Texas Legislature enacted a new law that authorizes cities to contract with landowners in the cities’ ETJ.  The statute gives cities broad discretion regarding the terms of such agreements, including the right to provide for terms regarding the timing of annexation.

The governing body of a municipality may make a written contract with an owner of land that is located in the extraterritorial jurisdiction of the municipality to:

(1) guarantee the continuation of the extraterritorial status of the land and its immunity from annexation by the municipality for a period not to exceed 15 years;

(2) extend the municipality’s planning authority over the land by providing for a development plan to be prepared by the landowner and approved by the municipality under which certain general uses and development of the land are authorized;

(3) authorize enforcement by the municipality of certain municipal land use and development regulations in the same manner the regulations are enforced within the municipality’s boundaries;

(4) authorize enforcement by the municipality of land use and development regulations other than those that apply within the municipality’s boundaries, as may be agreed to by the landowner and the municipality; 

(5) provide for infrastructure for the land, including:

(A) streets and roads;

(B) street and road drainage;

(C) land drainage;

(D) water, wastewater, and other utility systems;

(6) authorize enforcement of environmental regulations;

(7) provide for the annexation of the land as a whole or in parts and to provide for the terms of annexation, if annexation is agreed to by the parties;

(8) specify the uses and development of the land before and after annexation, if annexation is agreed to by the parties; or

(9) include other lawful terms and considerations the parties consider appropriate.

A city may not require an agreement under this statute as a condition for providing water, sewer, electricity, gas, or other utility service from a municipally owned or operated utility that provides any of those services.
  However, often the provisions of such services form a necessary part of these agreements. On its face, the statute appears to apply uniformly to home rule and general law cities.

An ETJ Development Agreement must be in writing, contain an adequate legal description of the subject territory, be approved by both the city and the landowner, and be recorded in the real property records of all the counties in which the territory is located.
  
These agreements give cities broad power over land they otherwise have limited control over.  Municipalities may extend their subdivision regulations in the ETJ; however, they may not regulate typical zoning issues such as uses, bulk, height and density.
  If the land is occupied upon annexation there is a chance that the property contains significant nonconforming uses and structures.  Under these types of agreements, when the property is annexed there should be little to no nonconforming uses and structures as the regulations and uses have been detailed in the agreement.  The agreement is advantageous to the landowner providing some assurance as to the continued status of the property in the ETJ and setting forth a timetable for annexation. The agreement constitutes a permit under the vested rights statute, Chapter 245 of the Local Government Code, and unless otherwise provided for in the agreement, freezes the land use regulations that are applicable to the subject territory.
  
Importantly, the statute validates any agreements entered into between landowners and cities prior to the effective date of the statute, as long as the agreement complies with the statutory requirements.
  
To some extent, the powers that the Legislature granted municipalities under section 212.171 mirror those in effect prior to 2003 under section 42.044 of the Local Government Code (Creation of Industrial District in Extraterritorial Jurisdiction).  Pursuant to section 42.044, a city may enter into an (annexation agreement through which the municipality agrees not to annex business property in a designated industrial district for a period up to fifteen (15) years”.  The term “industrial district” is defined to include its ordinary meaning in addition to any area where tourist-related businesses and facilities are located.
  Although similar, section 42.044 is more restrictive than section 212.174.  In addition to providing a wider menu of contract term options, section 212.171 does not require cities to designate an industrial district prior to entering into an agreement.

III.
OPEN GOVERNMENT AND ECONOMIC DEVELOPMENT NEGOTIATIONS


Cities must comply with the Open Meetings Act and the Public Information Act.  This may be a detriment in negotiating with private entities that are not subject to the same legal requirements and have information which is critical for the implementation of their development plans.  The private entities want to keep their financial information confidential and out of the hands of their competition.  


Both laws permit certain economic development discussions to be held in executive session and provide a limited time period to keep economic development records confidential.
  A city can go into executive session to deliberate commercial or financial information that they have received from a business prospect.  Section 551.087 of the Open Meetings Act permits this closed session deliberation if the business prospect is one that the city is wanting to have locate, stay or expand in or near the city.  Further the business has to be one which the city has been conducting economic development negotiations with.  Once the business entity meets both prongs of the statute then the city can also deliberate the offer of an incentive to the business in executive session.

What if the city receives an open records request while negotiations are ongoing?  The city may withhold information regarding economic development negotiations under section 552.131 of the Government Code if the business prospect is one that the city is wanting to have locate, stay or expand in or near the city; and the information must relate to either (1) a trade secret of the business prospect, or (2) commercial or financial information, the disclosure of which would cause substantial competitive harm to the person from whom the information was obtained.  

The Act also permits the city to withhold documents with information regarding financial or other incentive being offered to the business prospect until an agreement is made with the business prospect.  The information becomes public and subject to disclosure once an agreement is executed.  Cities must be diligent in listing all applicable sections of the Act when requesting an exemption from disclosure as well as making such requests to the Attorney General within the time periods specified in the Public Information Act.  As there is a third party involved, it is also incumbent on the city to provide notice of the request received to the third party.

IV.
CONCLUSION

There are a variety of mechanisms under state law for a city to promote job creation and retention, tourism and construction of public improvements without having to expend public funds up front.   Cities need to evaluate its current and future needs in order to determine which tool is best to accomplish its goals.  Several options may be available to a particular transaction with a private developer.  While balancing the risks and payouts, creativity during the negotiation process may lead to great benefits to the city and its citizens in the long run.

Cities should establish and update long term development and economic development goals and policy for the city, as well as accompanying development regulations.  Further if community and stakeholder input is solicited and incorporated into the plans as needed, it can provide the much needed support in adoption and implementation of the goals and objectives of the city.  Cities should also review compatibility of its economic development plans with the city’s capital improvement and comprehensive plans.  With a clear roadmap the city can encourage the type of development and construction of improvements that are compatible and desirable to grow and achieve its long term goals.
THE CONTENTS OF THIS PAPER ARE PROVIDED FOR INFORMATIONAL AND EDUCATIONAL PURPOSES ONLY AND ARE NOT INTENDED TO PROVIDE LEGAL ADVICE.
� See, e.g., City of Bonham v. Southwest Sanitation, Inc., 871 S.W.2d 765, 767 (Tex. App.�Texarkana 1994, writ denied).


� Op. Tex. Atty Gen. Nos. GA-0071 (2003); JC-0092 (1999); DM-185 (1992).


� Op. Tex. Atty Gen. No. DM-185 (1992).


� Tex. Loc. Gov’t Code Section 380.001(a).  


� Op. Tex. Atty Gen. No. GA-0071 (2003).  


� Tex. Loc. Gov’t Code Ann. Section 380.001 (Vernon 1999 & Supp. 2004).


� Op. Tex. Atty Gen. No. DM-185 (1992).  


� Tex. Loc. Gov’t Code Ann. Section 380.002(c) (Vernon 1999 & Supp. 2004).  


� Tex. Atty Gen. LO-95-090.  


� Op. Tex. Atty Gen. No. GA-0529 (2007).  


� Op. Tex. Atty Gen. Nos. GA-0529 (2007); DM-185 (1992).


� Jeanene McIntyre, Basics Regarding Economic Development Tools for Municipal Attorneys, presented at TML Conference (Feb. 2003).





� Tex. Tax Code Sections 312.001 et seq.  


� Id. at § 312.202(a)(1).  


� Id. at § 312.204(c).  


� Id.  


� Id. at § 312.204(a) and § 312.402(a).


� Op. Tex. Atty Gen. No. JC-0106 (1999).


� Tex. Tax Code § 311.001 et seq.  


� Id. at § 311.005(a).  


� Op. Tex. Atty Gen. No.  JC-0152 (1999).  


� Op. Tex. Atty Gen. No.  GA-0514 (2007).


� Attorney General of Texas, Handbook on Economic Development Laws for Texas Cities, at 125 (2006).


� Tex. Loc. Gov’t Code § 372.015.


� Id. at Section 372.002.  


� Id. at § 372.005.


� Id. at § 372.015.  


� Id.


� Id. at § 372.003.


� Id. at § 372.009.  


� Id.  


� Id. at § 372.012.


� See id. at §§ 372.013, 372.014, 372.016.


� Id. at § 372.010.


� Id. at § 372.017.  


� Id. at § 372.018.  


� Id. at § 372.024.  


� Id. at § 372.011.


� Id. at § 372.003.


� Op. Tex. Gen. No. GA-0528 (2007).


� Kimberley Mickelson, The Authority of Municipalities to Resolve Land Use Matters by Contract, presented at Univ. of Tex. Conf. on Land Use Planning Law, (Feb. 2003).


� Tex. Local Gov’t Code § 212.071.


� See id. at § 212.072(b).  


� See id.


� See id. at §§ 212.073-074.  


� See id. at § 212.074(b).


� Tex. Local Gov’t Code § 212.172(b).  


� Id. at § 212.174.  


� See id. at § 212.172(c).


� See id. at § 212.003.  


� See id. at § 212.172(g).


� See id. at § 212.172(h).


� Tex. Local Gov’t Code § 42.044.  


� Tex. Gov’t Code §§ 551.087; 552.131.


� Tex. Gov’t Code § 552.305(d).






( 2008 Bickerstaff Heath Delgado Acosta LLP
1

