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This paper surveys two distinct aspects of public official responsibilities:  disclosure requirements regarding conflicts or potential conflicts of interests contained in Texas Local Government Code chapters 171 and 176; and legal immunities that apply to local government officials in Texas.

PART I – Conflict of Interest Disclosure Requirements

There are two primary statutes that impose conflict of interest disclosure requirements on local government officials:  chapters 171 and 176 of the Texas Local Government Code.  Their applicability is somewhat overlapping, although the detailed reporting and other requirements are a bit different.  Both impose criminal penalties for non-compliance.
A.
Chapter 176 disclosure

Chapter 176
 was originally passed by the Legislature in the 2005 session.  It was, unfortunately, not the most clearly drafted of statutes.  Indeed, two of its sponsors actually requested the Texas Attorney General to explain and interpret aspects of it.  The Legislature amended it in the 2007 legislative session, to address most of the ambiguities and criticisms, and it is now relatively clear what the requirements are.
There are two basic kinds of disclosures required by chapter 176:  regarding certain officer relationships with current or potential vendors providing, or seeking to provide, goods or services  to the local government entity; and regarding certain gifts to officers or officers’ family members
 received during the last twelve-month period from a vendor or would-be vendor of the public entity.
Vendors are subject to their own disclosure requirements under chapter 176, which are more or less parallel to those required of the public official.

“Local government officer” includes members of the governing body of a local governmental entity, as well as a director, administrator or other person designated as the chief officer of the local governmental entity.
  The entity may extend the scope of the statute to other employees.

Each local government entity must have a “records administrator” responsible for receiving and maintaining conflicts disclosure statements from officers and vendors, for public viewing and copying.
  If the entity has a website, it must provide access to chapter 176 filings with the entity.

What are the disclosure requirements?  
A local government official must file a conflicts disclosure statement with respect to a vendor doing business with the local government if the following circumstances are present:
  
(a) the vendor has actually contracted with the local government OR the local government is considering doing business with the vendor; AND 
either

(b) the vendor has an employment or other “business relationship” with the local government officer or the officer’s family member that results in the officer or family member receiving taxable income, other than “investment income” as defined in the statute, that exceeds $2,500.00 during the twelve months preceding the date the officer becomes aware of contract consideration or execution; OR 
(c) the vendor has given to the officer or officer’s family member(s) one or more gifts that have an aggregate value of more than $250 (excluding food, lodging, transportation or entertainment received as a guest – with the host in actual attendance) in the twelve months preceding the date the officer becomes aware of contract consideration or execution. 
The 2007 amendments to chapter 176 define “business relationship” as a connection between two or more parties based on commercial activity – but does not include: (a) a transaction subject to rate or fee regulation by government; (b) a transaction conducted at a price and subject to terms available to the public; or (c) a purchase or lease of goods or services from a person who is chartered by a state or federal agency and that is subject to regular examination by, and reporting to, that agency.
  The new amendments also define “investment income” as dividends, capital gains, or interest income generated from a personal or business checking or savings account, a share draft or similar share account, a personal or business investment, or a personal or business loan.

The disclosure statement must be filed not later than 5 p.m. on the seventh business day after the date that the officer becomes aware of facts that require the filing of the statement.
 

An officer commits a Class C misdemeanor if the officer knowingly violates the disclosure requirements.
  It is an exception to the offense if the officer filed the statement not later than seven business days after the date the officer receives notice of the violation from the local governmental entity.
 
The local government officer is not required to file a conflict disclosure statement under chapter 176 regarding a gift accepted by the officer or a family member of the officer, if the gift is: 
(a) a gift given by a family member of the person accepting the gift; 
(b) a political contribution as defined by Title 15 of the Texas Election Code; or 
(c) food, lodging, transportation, or entertainment accepted as a guest.
  
The local government may extend the chapter 176 disclosure requirements to any employee who has the authority to approve contracts for the entity.
  A local government may reprimand, suspend, or terminate the employment of any employee who knowingly fails to comply with a requirement adopted under chapter 176.
   As it was for a non-complying local official, such an employee commits a Class C misdemeanor for knowing failure to comply with chapter 176,
 but the same exception applies if the employee cures the failure to file within seven business days after a notice of violation.

B.  
Chapter 171 Disclosure and Abstention From Voting
The affidavit and abstention requirements of chapter 171 of the Texas Local Government Code
 are different – dramatically different – than chapter 176 disclosures.  This statute is designed to prevent conflicts of interest from actually affecting the voting conduct and business decisions of the local government.  Chapter 171 also provides more substantial criminal penalties for conduct that violates the statute. 
Definitions
Chapter 176 applies to any member of a governing body or another officer, whether elected, appointed, paid, or unpaid, of any district, county, municipality, precinct, central appraisal district, transit authority, or other local governmental entity who exercises responsibilities beyond those that are advisory in nature.  “Business entity” is defined by the statute to include any business entity recognized by law.  

A person is recognized by Chapter 171 as having a “substantial interest in a business entity” if: 

(a)  the person owns 10% or more of the voting stock or shares of the business entity – or owns either 10% or more, or $15,000.00 or more, of the fair market value of the business entity; or 

(b)  funds received by the person from the business entity exceed 10% of the person’s gross income for the previous year.

A person is deemed by Chapter 171 to have a “substantial interest” in real property if the interest is an equitable or legal ownership in the property with a fair market value of $2,500 or more.
  A local public official also is considered to have a “substantial interest” if a person related to the official, in the first degree by consanguinity or affinity, as determined by chapter 573 of the Texas Government Code, has a substantial interest under chapter 171.
 

Affidavit and Abstention – Criminal Penalty
If a local public official has a substantial interest in real property or a business entity – as defined by chapter 171 – prior to any vote or decision on any matter involving the business entity or real property – the official must file a disclosure affidavit stating the nature and extent of the interest, and must abstain from any further participation in the matter if:  

(a)  
action on the matter will have a special economic effect on the business entity that is distinguishable from the effect on the public; or 

(b)  
it is reasonably foreseeable that an action on the matter will have a special economic effect on the value of the real property which is distinguishable from its effect on the public.
  

A knowing violation of chapter 171 is a Class A misdemeanor,
  with a range of punishment being a fine not to exceed $4,000, confinement in jail not to exceed one year, or both. 

Special Circumstances
If a local public official files an affidavit under chapter 171, no abstention from voting is required if a majority of the other members of the entity is composed of persons who are likewise required to file, and who do file, affidavits of similar interests on the same official action.
  
When considering a budget, a separate vote is required on any budget item specifically dedicated to a contract with a business entity in which a member of the governing body has a substantial interest.
   Except as provided above, the affected member may not participate in that separate vote.
   However, the affected member may vote on the final budget if: (a) the member has fully complied with chapter 171; and (b) the matter in which the member is concerned has been resolved.
 

Should a court find that a violation of chapter 171 has occurred, that violation does not void the action of the governing body, unless that action would not have passed without the vote of the person who violated chapter 171
 and should therefore have abstained..  

Chapter 171 is cumulative of municipal charter provisions and municipal ordinances.

Note that county judges or commissioners have a “substantial interest’ in a business entity if they served as that business’s attorney, i.e., entered a court appearance or signed pleadings for the business.

PART II – Immunities

Immunity is a complicated subject.  There are numerous kinds of immunity, all different, which makes the topic confusing.  There are immunities of federal character, and immunities of state and local character.  Some are applicable to governmental entities, some to officials, some also to employees.  Some apply only to specific kinds of actions, some apply more generally.  This Part identifies the main types of immunities and summarizes the main features of each.

Kinds of immunities

In order to discuss the various kinds of immunities that may apply to a given situation, it is helpful to identify some basic principles of immunity – actually, some immunity law jargon.

There is a distinction between sovereign immunity and other kinds of immunities, particularly individual immunity.  Sovereign immunity can be either or both immunity from suit or immunity from liability.  State law-based sovereign immunity is similar to, but not the same as, Eleventh Amendment immunity, which applies to states and arises from the Eleventh Amendment of the United States Constitution.  If a governmental body is entitled to sovereign immunity, that immunity applies unless it is waived explicitly and clearly.  In most applications of state law-based sovereign immunity in Texas, waiver occurs by some statutory provision, such as the Texas Tort Claims Act.  The discussion of sovereign immunity is beyond the scope of this paper, and will not be treated further.
Instead, it is immunity available to officials that is of interest here.  Individual immunity can take the form of immunity in an officer or employee’s official capacity or the officer or employee’s individual capacity, although to have either immunity, you must be acting within the scope of your authority.  Generally, actions outside the scope of your official duty are not shielded; in particular, illegal acts usually are not shielded.

Individual immunities come in two flavors:  absolute immunity and qualified immunity.  Absolute immunity is just what it sounds like it is:  immunity regardless of the merits of the actions challenged (as long as the actions were legal).  Qualified immunity, on the other hand, has an important qualification:  You must be performing a discretionary function and be doing so within the scope of your duty.

Absolute official immunities include judicial immunity, prosecutorial immunity, and legislative immunity.  Official immunity for actions outside these areas is usually qualified immunity.  In addition, there may be statutory immunity for certain functions.

An important point:  An individual may be entitled to immunity under more than one of these categories, or may be entitled to one type of immunity for certain official acts and another type of immunity for other official acts.

For municipalities, there is a final distinction that can be important, namely, the distinction between governmental functions and proprietary functions.  
Absolute official immunities
There are three types of official immunity where the immunity is absolute:  judicial, prosecutorial and legislative.  

Absolute immunity means the official engaged in judicial, prosecutorial or legislative acts within the scope of duty is absolutely immune not only from liability but also from suit concerning the act.  A valid claim of this immunity is an absolute bar to the suit, and will result in dismissal of the suit itself.  No discovery or any other suit-related process is permitted.  In each of these, the rationale is, in part, to avoid intimidation and chilling effects that would prevent the official from fully, fairly and impartially performing the official functions.

For each of these types of immunity, a “functional analysis” is applied.  That means the officer is not absolutely immune from every act he or she performs because of the nature of the office held, but that he or she is immune for acts of the kind to which the immunity applies.  An action outside the particular scope of the immunity, such as administrative or private acts, are NOT protected by immunity.


Judicial immunity
Judicial immunity applies to all judges, including municipal judges, engaged in judicial duties.  It provides absolute immunity for judicial acts within the scope of a judicial officer’s duty.

As indicated above, a “functional” analysis is applied.  If the function being challenged is of a judicial character, the action falls within the scope of the immunity, and the judge is immune from suit about that action.  The question is whether the action challenged is a judicial act; if it is, it is protected absolutely.  Rulings on pretrial matters, discovery or evidence, ruling on objections during trial, finding facts in a bench trial, giving jury charges, granting or denying injunctions, sentencing, and all other matters having to do with the judicial function, are protected.

Not all actions of a judge are protected.  If the action challenged is merely a non-judicial act by a judicial officer, immunity does not apply.  Thus, a judge making, for instance, a staff management decision, is not immune from challenge for, e.g., hiring decisions, wrongful discharge, discrimination or workplace environment claims.  A campaign speech is not a protected activity.  The immunity arises from the nature of the function, not the nature of the office held by the official.

Judicial immunity is not limited to judges.  Any judicial employee can be protected by the immunity for the performance of judicial tasks while acting for the court.  Thus, for example, bailiffs while on duty, constables or sheriff’s deputies serving court-issued writs,
 and court-appointed trustees and receivers, are all immune from suit for their official acts of a judicial character, as long as those acts are not otherwise illegal.  (Illegal actions are, by definition, not within the scope of an official duty.)

The doctrine can also protect persons performing quasi-judicial functions.  Thus, for example, where other bodies (e.g., administrative agencies) are exercising discretion, determining facts, making orders, or enforcing orders or rules and assessing penalties, they may be protected by judicial immunity, if the actions are judicial in character.  Prime examples are acts of a licensing agency granting, denying, suspending or reinstating professional licenses, or actions of any agency, district or authority granting or denying permits or otherwise acting to affect other property rights.  (As remarked earlier, immunity does not mean the grant or denial of a license or permit, etc., itself cannot be challenged; but only that the agency members may be entitled to immunity for their actions.


Prosecutorial immunity
Prosecutorial immunity is related to, but is not the same as, judicial immunity.  Like judicial immunity, it is an absolute immunity, i.e., immunity from suit, as well as from liability.

As for judicial immunity, a functional analysis is employed.  If the action is inherently a prosecutorial action, it is protected by the doctrine.  Thus, for example, a prosecutor’s decisions whether to prosecute or not are protected from challenge, as would be strategies and tactics (as long as they are otherwise legal) employed in investigation, preparation for trial, and conduct of trial and appeals.

As for judicial immunity, prosecutorial immunity may extend to others acting in aid of the prosecutor within the scope of official duties (e.g., investigators, assistant prosecutors, researchers), as long as the actions taken are not otherwise illegal.  

As for judicial immunity, not all acts of a prosecutor are protected.  Non-prosecutorial acts are not covered.  Thus, for example, administrative acts (hiring, firing, workplace) are outside the scope of protection.

Legislative immunity
As were judicial and prosecutorial immunities, legislative immunity is an absolute immunity:  It protects legislators performing legislative acts from suits challenging those acts and from liability for those acts.  This does not mean that an action by a legislative body cannot be challenged as being illegal, unauthorized or beyond the authority of the body; it means the individual legislator cannot be sued for having taken legislative acts within the scope of his or her duty.

Legislative immunity applies to federal and state legislators; county commissioners courts; city councils; school, university and junior college boards; and river authority and other special district boards – for their legislative functions.

As with the other two absolute official immunities, a functional analysis is applied.  It is the legislative character of the action that determines whether legislative immunity applies, not the character of the office or title held.  Thus, a legislative body or individual legislator is acting in its legislative capacity in making policy decisions, but not for non-legislative actions such as hiring or firing individuals, or individual purchasing and contracting decisions (although enacting procedures or standards to be followed in such matters may well qualify as a legislative (policy) decision).  There is no immunity for performing ministerial actions, i.e., actions required per se by law or duty, without any authority to exercise discretion in determining whether to perform them.

There are two main tests to determine whether an action is legislative or not.  First, determine whether the facts underlying the action or decision were “legislative” facts:  Were the facts of a general character, such as one would consider when making a general policy decision, or were they specific and individualized?  For example, were the underlying facts statistical evidence and articles on policy considerations, or did they concern primarily specific people or companies (e.g., resumes or company performance histories)?  Second, determine the impact of the action or decision:  Did it affect general policy, or only specific people?  For instance, redistricting decisions are legislative, as would be promulgating most ordinances of a policy or rules nature; while making individual staffing decisions, awarding individual contracts, or making individual purchasing decisions are administrative.  Creating an advisory body would be a legislative act, while the individual appointments to it would be administrative acts.
“Official,” individual, and statutory immunities (state)
Official immunity – immunity that protects officials while acting as officials – is similar to the absolute immunities for judicial, prosecutorial and legislative immunities discussed above, in that it also protects officials for acts within the scope of official duty.  But it differs in an important respect:  Official immunity is not absolute.  As a result, it is sometimes referred to as qualified immunity, although the better practice is to refer to it as official immunity, to avoid confusion with the “qualified immunity” that arises under federal law, discussed briefly in a succeeding section below.  In Texas, there are also some immunities that arise directly from statutes.


Official immunity
A suit against an officer or employee in her official capacity is treated by the law as a suit against the governmental entity itself, even though the court may decline to dismiss the official or employee that has been named as a defendant.  

Official immunity arises under Texas law for the performance of discretionary, governmental acts within the scope of an official’s authority.

Ministerial acts are not covered; hence the requirement that only discretionary functions are covered.

As for the other types of immunities for individuals, this immunity also applies to persons other than elected officials.  It applies to governmental employees generally.

Official immunity does NOT apply to acts outside an official’s authority, whether those acts otherwise are legal or not.  

Official immunity is immunity from liability, not from suit.  If you are sued, this immunity is asserted as a defense.  If the immunity is determined to apply, the suit should be dismissed; but discovery may need to be conducted in order to establish the facts needed for the court to determine whether the immunity applies.  Official immunity requires that there be a good-faith belief that the action complained of was legal.  The standards for this good-faith requirement for state law immunity are, as a practical matter, now effectively indistinguishable from the federal qualified immunity good faith standard discussed below, although historically they differed in several substantive ways.
 



Individual immunity
A suit against an official or employee acting in her individual capacity is a suit against the individual personally, and may lead to individual liability, depending on the governmental entity’s defense and indemnification policies.

Such a suit is usually for individual acts, but may merely have been pleaded too broadly if only official acts are concerned.
  If the complained-of acts are outside the scope of duty, the individual may nonetheless have a claim of official immunity (state law) or qualified immunity (federal law).  As discussed below regarding federal qualified immunity, this means in effect asking whether the official or employee had an objectively reasonable good faith belief that the actions were not illegal or otherwise proscribed.


Texas statutory immunities
There are several noteworthy grants of immunity in Texas statutory law.  



Educational immunities
The first is found in Texas Education Code section 22.0511.  It grants civil immunity from liability to professional school employees whose actions are (i) within or incident to the employee’s scope of duties; (ii) involve the exercise of judgment or discretion (i.e., are not ministerial duties); (iii) do not involve excessive force or negligence in discipline that causes bodily injury to a student; and (iv) do not involve an incident with a motor vehicle.  

This immunity is similar to the other official immunity doctrines.  It requires action within the course and scope of duty and the exercise of discretion.  It, however, does not apply to disciplinary cases where an injury to a student has occurred; and it does not apply to vehicular incidents – in keeping with the waiver of immunity for such events that is contained in the Tort Claims Act.  Note, however, that other individual immunities may apply in such circumstances.

There are other education-related immunities, such as for administering certain medicines to students if requested by parents or legal guardians, see Tex. Educ. Code § 22.052; or immunities under the federal “No Child Left Behind Act of 2001” related to professional employees who are attempting to “control, discipline, expel or suspend” a student or to maintain control in a classroom or school.  Texas Education Code section 22.053 give volunteers immunity of the kind afforded school employees, except that gross negligence is excepted.


Homeland security activities

The second is for certain homeland security activities.  Under Government Code chapter 421, a limited immunity is available for officers or employees of a state or a local agency performing a homeland security activity or for “a volunteer performing a homeland security activity at the request or under the direction of an officer or employee of a state or local agency.”  Tex. Gov’t Code § 421.061(a).  Such a person is “considered for purposes of Section 431.085 [of the Government Code] to be a member of the state military forces ordered into active service.”  Id.  

Government Code section 431.085(a) provides that “a member of the state military forces ordered in active service of the state by a proper authority is not civilly liable for an act performed in the discharge of duty.” 
Under chapter 421, the officer, employee or volunteer performing a homeland security activity is “considered to be discharging a duty in that capacity” if (i) the person is performing the activity under procedures or circumstances described in the governor’s homeland security strategy; (ii) if a volunteer, the person is performing the homeland security duty within the course and scope of the request or direction of the officer or employee of the state or local agency; and (iii) if an officer or employee of a state or local agency, the person is acting within the course and scope of the person’s authority.  Tex. Gov’t Code § 421.061(a).  

This immunity does not apply, however, if the performance of the homeland security activity was “willfully or wantonly negligent or done with conscious indifference or reckless disregard for the safety of persons this chapter is intended to protect.”  Tex. Gov’t Code § 421.061(b).   This in effect negates the immunity grant if the actor commits a purposeful act or is grossly negligent.

Registration and enforcement of a “foreign” protective order

The third statutory immunity applies to state and local government agencies, law enforcement officers, prosecuting attorneys, clerks of court, and any state or local government official acting in an official capacity.  Under Texas Family Code section 88.006 (effective 2001), these actors are immune from civil and criminal liability for acts arising from registration or enforcement of foreign (i.e., non-Texas) protective orders, or detention or arrest of persons alleged to have violated such an order, if the action of the official “was done in good faith in an effort to comply with the provisions of [Family Code chapter 88].”  

Qualified immunity (federal)
The immunity usually referred to as “qualified immunity” is the official immunity doctrine arising under federal law.  It is primarily associated with case law developed under “Section 1983”,
 which is a federal statute that provides a basis for claims that a person has been denied legal rights “under color of state law.”
  Section 1983 is the basis for many suits litigated by state and local governments for, e.g., violations of prisoner rights, prisoner abuse, injuries to civilians during police pursuits, violations of federal constitutional rights, etc.

A state or local official or employee sued under Section 1983 may assert a defense of “qualified immunity” asserting that the act complained of was (i) within the scope of official duties (ii) while performing a discretionary act (iii) that does not violate “clearly established” rights, AND (iv) the defendant acted in objective good faith.  “Objective good faith” means the defendant in fact did not know (this is the required subjective good faith part), and a reasonable person would not be expected to know (this is the objective good faith part), rights would be violated.

As with state official immunity, this immunity is not absolute, but will be a defense calling for dismissal of the suit against the official or employee, if the required elements can be established by the official or employee.  Discovery and other pretrial activities in the suit may thus occur, before a motion for summary judgment on the qualified immunity issue can be heard.  If that motion is granted, the suit should be dismissed at that point.  If the motion is not granted, the case may proceed to trial on the facts of the complaint, and on the facts of the summary judgment motion for the defense of qualified immunity.

Municipal peculiarities
For municipal entities, there is an important distinction to keep in mind between governmental functions and proprietary functions.  Immunities are available for activities associated with governmental functions, but not for activities associated with proprietary functions.

Governmental functions are defined in the Tort Claims Act (in part; the list is incomplete), and include, for example, these functions:  fire and police; water and sewer; streets, traffic, bridges, and parking; parks, zoos and museums; airports; taxing; garbage and solid waste removal, collection and disposal; jails; storm sewers; building codes and permitting, platting and zoning; engineering functions; health services and hospitals; community centers; libraries; animal control; urban renewal; cemeteries; civic and convention centers and coliseums; dams and reservoirs, warning signals, transportation systems and repair garages; recreational facilities, such as swimming pools, beaches and marinas; fireworks displays; etc.  See Texas Tort Claims Act, Tex. Civ. Prac. & Rem. Code § 101.0215(a).

Proprietary functions of a municipality include operation and maintenance of a public utility; amusements owned and operated by the municipality; and “any activity that is abnormally dangerous or ultrahazardous,” see id. § 101.0215(b), except for those identified in the preceding list.  See id. § 101.0215(c).

Civil damage awards and reimbursement for legal expenses

Public servants enjoy substantial immunity protections from suits arising from their actions within the course and scope of their employment.  To the extent that the Legislature has provided a limited waiver of that immunity, public servants may be entitled to indemnification for certain losses or damage and reimbursement for legal expenses imposed on them by the courts.  

For example in the area of tort claims, the Texas Civil Practice & Remedies Code provides for indemnification and reimbursement of legal expenses incurred by public servants from civil claims arising from alleged acts, omissions, or negligence of officials from actions within the course and scope of their office.  Section 102.002 of the Texas Civil Practice and Remedies Code provides the following:  

(a) 
A local government may pay actual damages awarded against an employee of the local government if the damages:  (1) result from an act or omission made by the employee in the course and scope of employment; and (2) arise from a cause of action alleged for negligence;

(b)
A local government may pay the court costs and attorneys’ fees awarded against an employee for whom the local government may pay damages, as described above; and 

(c)
A local government may not pay damages awarded against an employee:  (1) that arise from a cause of action for official misconduct; (2) that arise from a cause of action involving a willful or wrongful act or omission constituting gross negligence; or (c) to the extent the damages are recoverable under an insurance contract or self-insurance plan authorized by statute. 

Section 102.004 of the Texas Civil Practice and Remedies Code states that a local government may provide legal counsel to represent a defendant for whom the local government may pay damages.  The legal counsel employed by the local government in this regard may settle the portion of the suit that may result in the payment of damages by the local government.  

Section 102.003 of the Texas Civil Practice and Remedies Code provides that damage payments for tort claims may not exceed:  

(a) $100,000.00 to any one person or $300,000.00 for any single occurrence in the case of personal injury or death; or 

(b) $10,000.00 for a single occurrence of property damage, unless the local government is liable as a guardian under certain provisions of the Texas Probate Code, and does not give a bond, in which event the damage payments may not exceed the actual amount of property damages.  

Because public servants may enjoy qualified immunity status regarding certain types of suits, this does not prevent other types of suits from being filed.  The Attorney General and the courts have recognized that in many instances suits are brought against public servants in their individual capacity “when they are really designed to obstruct or control the legitimate performance of official duties.”
  Public servants may be entitled to have their legal expenses paid in certain suits brought against them personally for other actions arising from their office, if a majority of the disinterested members of a governing body make a good faith determination that a defense of the action is in the public interest.  Many local governments have purchased insurance providing coverage for employees in this regard.

Public service also brings with it a set of duties and responsibilities that are unique to public servants and which pose some potential exposure to criminal prosecution.  The local government is not required to do so, but may expend public funds to reimburse a public servant for legal expenses incurred in connection with a successful defense against an unjustified criminal prosecution in certain instances where the prosecution is related to the scope of the public servant’s work.

For a number of years, the Attorney General applied the civil standard described above to situations in which a public servant requested reimbursement of legal expenses for defending himself in a criminal prosecution.  A reimbursement was historically permitted by the local government if the governing body found that payment of attorney’s fees served a public interest and not just the individual’s private interest, and if the governing body also found that the officer or employee committed the alleged act or omission in good faith and within the scope of official duties.
  This obligation to pay for the representation could be undertaken as the prosecution was initiated, and was not dependent on whether the public official was ultimately exonerated in the case.  

The Attorney General modified that rule in 2000.  Now the governing body of a local government must wait to authorize reimbursement until it knows that the public official prevailed in his defense of the criminal prosecution.
  The local government is prohibited from paying the expenses of a public servant found guilty of a crime.
  An important condition to stress in this instance is that the determination must be made by those members disinterested in the outcome of the prosecution.  This determination may be problematic in a criminal prosecution that is being pursued against all or a majority of the members of the governing body.

So, you may or may not be covered.
Conclusion - Immunities
Immunity law is complicated, in no small part because there are so many kinds of immunity, and the requirements of each are different from the requirements of the others.  One key to staying out of trouble and, with luck, never needing to invoke immunity is to be careful that the actions you take are clearly within the scope of your authority as a local government official or trusted employee.  
It is, however, probably inevitable that your entity will be sued, and that you may well be named in that suit as a local official.  It will be upsetting when it happens, but if you have done your job fairly and honestly, and been careful to follow the law while doing it, you should be able successfully to claim an immunity.
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�   If so, it is often possible to force re-pleading by filing special exceptions.





�   42 U.S.C. § 1983.


�   Sec. 1983.  Civil action for deprivation of rights


Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causes to be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity, or other proper proceedings for redress, except that in any action brought against a judicial officer for an act or omission taken in such officer’s judicial capacity, injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief was unavailable.


42 U.S.C. § 1983.


�   To win a motion for summary judgment on the immunity issue, the movant must establish a right as a matter of law, that is, show there are no relevant facts in dispute that would defeat the claim of immunity.  All that is required to defeat a motion for summary judgment is for the plaintiff to show there is a factual dispute about one of those elements of immunity.  That would not mean the immunity claim is defeated, only that it cannot be decided without trial and fact-finding by jury (jury trial) or judge (bench trial).





�   Op. Tex. Att’y Gen. No. LA-24 (1973), p. 2.





�  Op. Tex. Att’y Gen. No. DM-488 (1998).





�   Op. Tex. Att’y Gen. No. JC-0294 (2000).





�   While the Legislature has authorized reimbursing certain public officials in state agencies in defending a criminal prosecution in certain circumstances (see Tex. Civ. Prac. & Rem. Code § 104.0035), similar legislation authorizing local governments to do likewise has not been enacted.  
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