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I.  
INTRODUCTION

Texas cities and utilities of all sizes are continually confronted with the need to plan for and develop adequate future water supplies.  As markets for groundwater rights and surface water rights evolve, there are various options to pursue the purchase or lease of additional water supplies.  Due to the limited availability of unappropriated surface water and groundwater shortages in many parts of the state, many transactions involve existing water rights, severed from the surface estate.  The purpose of this paper is to provide a basic overview of Texas water law, including major statutory changes over the last decade, and to identify practical considerations for a local government’s planning for purchasing or leasing surface water or groundwater resources.  Other potential means for local government to secure additional water supplies, through water supply contracts or through eminent domain (in the case of groundwater rights), are beyond the scope of this paper.  

Surface water and groundwater are treated differently under Texas law.  Surface water is generally the property of the State, while groundwater is the property of the owner of the surface estate.  Surface water is regulated through a statewide regulatory program.  Groundwater is not so regulated, but legislation in recent years has created many more local groundwater conservation districts in various parts of the state, to provide some regulation of the withdrawal and use of groundwater within their jurisdictions.  Moreover, a new framework for regional and statewide water planning has also been implemented over the last decade, and affects many aspects of water rights transactions and project development.  Thus, local governments contemplating water rights transactions must carefully consider whether they are dealing with issues of surface water rights or groundwater rights, or both, and which regulatory and planning entities have jurisdiction over those rights.     


The Texas Commission on Environmental Quality (“TCEQ”) and the Texas Water Development Board (“TWDB”) are the two state agencies principally involved in the implementation of Texas’ water laws and policies. TCEQ’s jurisdiction includes water rights, water pollution and water quality, water rates, (some) groundwater district formation and supervision, dam safety, and public drinking water systems.  It is the adjudicatory body for all contested water rights cases, and has substantive and procedural rulemaking authority.  TWDB is the state agency with authority for the planning of, and financial assistance for, water development projects.  TWDB is responsible for the development of the state water plan and coordination with the regional planning groups.  TWBD makes loan and grant programs available to qualifying local governments for water supply development projects and water quality purposes.
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II.
PLANNING – LOCAL GOVERNMENT

There are many aspects of planning required before a city or utility begins the process of acquiring new surface water rights or groundwater rights.  Especially with larger projects, or projects that involve the acquisition of surface water or groundwater from a variety of locations or landowners, the planning phase is an important aspect of the overall project.  In any event, present and future need, the quality, quantity, and location of possible sources, regulatory requirements, and infrastructure will be driving factors regarding both the source(s) of water rights to be leased or purchased, and how much the city or utility is prepared to pay for that water.

A.

Needs Assessment

Before undertaking any water acquisition program – purchase, lease, or water supply contract – the very first questions a city or utility should be asking are how much additional water is needed, and when.  Population growth projections and development often drive this needs assessment.  However, other factors could weigh in as well, such as the termination of an existing water supply contract that cannot be renegotiated, see Tex. Water Code § 11.036(c), the reduction in existing sources of supply, or the need to develop an alternative source less susceptible to drought or more strategically located.

B.

Possible Water Sources

Another aspect of the planning process is the assessment of possible sources of additional water to be leased or purchased, including the comparative advantages and disadvantages of particular sources, and the identification of potential sellers.  Location, cost, quality and quantity of water, and related costs of production, transportation and treatment all factor into the cost assessment of a particular source of groundwater or surface water.  

A city or utility must also carefully consider the regulatory requirements that will govern any particular source of additional water that may be acquired.  As discussed more fully below, these regulatory regimes are different for surface water and for groundwater in Texas.   The nature and extent of permitting and other applicable regulatory requirements may substantially influence the city or utility’s ultimate choice of water source.   
C.
Infrastructure and Financing 

A city or utility must also consider the adequacy of its existing infrastructure and the proximity of that infrastructure to the potential new surface water or groundwater source.  If additional infrastructure is required to pump, divert, transport or treat the water, the city or utility should evaluate in its planning stage:


•
location:



-
proximity to property already owned;



-
proximity to existing rights-of-way and other ability easements;



-
acquisition cost to obtain easements; and 


- 
construction and O & M costs of additional transportation, storage, and/or 




treatment infrastructure 

•
funding:



-
funding required for both the water rights and related infrastructure; 


- 
financing mechanisms available to the city or utility for the particular 



project; and 
· timing of infrastructure funding in relation to acquisition of the water.
For additional discussion of due diligence issues in groundwater rights and surface water rights transactions, see Sections III.D and IV.E below.   

III.  
GROUNDWATER

A.  
Definition

Groundwater is water occurring under the surface of land, and can consist of  percolating water or artesian water, but not the underflow of a surface water river or stream, or the underground flow of water in confined channels.  Groundwater is presumed to be percolating unless proven otherwise.  Pecos County WCID No. 1 v. Williams, 271 S.W.2d 503 (Tex. Civ. App.—El Paso 1954, writ ref’d n.r.e.).

“Groundwater” is water percolating below the surface of the earth.  Tex. Water Code § 36.001(5).


“Artesian water” is groundwater confined under pressure by an impermeable geological layer, capable of flowing “above the first impervious stratum below the surface of the ground” when properly cased in a well.  Tex. Water Code § 11.201.  The only significant difference in the way in which percolating water and artesian water are treated under Texas law is that there are statutory provisions prohibiting the waste of artesian water and relating to artesian water produced from wells in the Edwards Aquifer. Tex. Water Code § 11.202(d)-(e).


“Underflow” is that portion of a surface watercourse that flows through the sand and gravel deposits beneath the surface of the bed of a stream, and is the property of the State.  The laws governing the allocation and use of surface water apply to underflow.  Tex. Water Code § 11.021(a); Texas Co. v. Burkett, 117 Tex. 16, 296 S.W. 273, 276 (1927).


The “underground flow of water in confined channels” means a subsurface watercourse that has all of the characteristics of a surface watercourse, including a bed and banks that form a channel, and a current of water. Denis v. Kickapoo Land Co., 771 S.W.2d 235 (Tex. App.—Austin 1989, writ denied).  Ownership of this type of subsurface watercourse is the same as for surface water.  Whether subsurface water is the “underground flow” of water in a defined subterranean channel, or percolating groundwater, is a determination that must be made on a case-by-case basis.  To date, no subterranean streams have been found in Texas.

B.  
Ownership:  The “Rule of Capture” and Common Law Restrictions


In 1904, the Texas Supreme Court applied the English common law rule of capture to groundwater, and held that the owner of land could pump unlimited quantities of water from under his land, regardless of whether his action drained water from under his neighbor’s land. Houston & Texas Central Railway Co. v. East, 98 Tex. 146, 81 S.W. 279 (1904).  Texas courts subsequently upheld the right of a landowner to capture and use groundwater even when it affects surface water supplies. Pecos County WCID No. 1 v. Williams, 271 S.W. 2d 503, (Tex Civ. App. – El Paso 1954, writ ref’d n.r.e.).  At common law, a landowner could use groundwater at a location other than his land, and sell groundwater that he captures below the surface of his land for offsite use by a third party.  Texas Co. v. Burkett, 117 Tex. 16 (1927).  As recently as 1999, the Texas Supreme Court declined to reconsider the holding of East and change the common law rule of capture to the beneficial use doctrine or a rule of reasonable use.  See Sipriano v. Great Spring Waters of America, Inc. a/k/a Ozarka, 1 S.W.3d 75, 80 (Tex. 1999).


There are only two significant limitations at common law on the landowner’s right to capture and use groundwater.  A landowner cannot capture and use groundwater maliciously, for the purpose of injuring a neighbor or in a manner that constitutes wanton and willful waste. City of Corpus Christi v. City of Pleasanton, 154 Tex. 289, 276 S.W. 2d 798 (1955). A landowner may be liable for damages if he negligently pumps groundwater in a manner that causes subsidence of neighboring land. Friendswood Dev. Co. v. Smith-Southwest Indus., Inc. 576 S.W.2d 21 (Tex. 1978).


Recently, a question has arisen as to whether a landowner has a property right in groundwater in place under his land, or whether the landowner’s property interest in the groundwater actually “vests” only when the landowner has “captured” the groundwater and put it to a beneficial use.  The issue has arisen in the context of whether a landowner can challenge the regulations of a groundwater district on the grounds that they constitute a “taking” of the landowner’s groundwater rights. The Edwards Aquifer Authority has argued that the rights of property owners to pump water in the future could not be “taken” by the Edwards Aquifer Act because such a right is not yet vested and therefore is not constitutionally protected. Barshop v. Medina County Underground Water Conservation Dist., 925 S.W. 2d 618, 626 (Tex. 1996).  In Barshop, the Supreme Court found it unnecessary to address the issue, expressly declining “to definitively resolve the clash between property rights in water and regulation of water.”


The common law rule of capture in Texas is facing a growing number of restrictions.  Groundwater conservation districts, where they exist, have the authority to adopt regulations that require permits for drilling wells and pumping groundwater, and that impose limitations on a landowner’s ability to produce groundwater and to export it outside the district.  Restrictive covenants which prohibit a landowner’s drilling of water wells have been held to be enforceable against the right of a landowner to access its groundwater. Dyegard Land P’ship v. Hoover, 39 S.W. 3d 300 (Tex. App.- Fort Worth 2001, no pet.).  Municipal ordinances prohibiting or limiting the drilling of wells may be found to be enforceable.   
C.  
Groundwater Conservation Districts and Groundwater Management 

The State has the power to impose reasonable regulations on real property, including groundwater, to protect the public health and welfare, as part of its police powers. In addition, the Conservation Amendment, Section 59, Article XVI of the Texas Constitution, declares the right and duty of the State to conserve and develop its natural resources and gives the legislature authority to pass all laws appropriate to these conservation goals. The legislature has emphasized that underground water or groundwater conservation districts (“GCDs”) are the State’s preferred method of groundwater management.  Tex. Water Code § 36.0015.  There are currently 85 confirmed GCDs and two subsidence districts in Texas.  TWDB records indicate that over half of the total land area of Texas, and more than 90% of the groundwater produced in Texas, is within a groundwater conservation district or a subsidence district. Organizational Meeting of the Senate Select Committee on Water Policy, 78th Leg., interim session (Jan. 14, 2004) (testimony of Kevin Ward, Executive Administrator, TWDB).

Groundwater conservation districts may be created by special legislation, or by the TCEQ upon petition of landowners within the proposed district. Tex. Water Code § 36.013 et. seq.  Chapter 36 of the Texas Water Code sets out the main regulatory powers of general law GCDs. However, most GCDs have been legislatively created, and thus may have powers and authority that differ from those of general law districts.  Although the legislation creating most districts follows closely the provisions of Chapter 36, it is important to review the enabling legislation of a legislatively created district, in order to determine the scope of its jurisdiction and authority.  Several notable examples of special law groundwater districts include the Edwards Aquifer Authority (EAA) in central Texas, and the Harris-Galveston Subsidence District and the Fort Bend Subsidence District.  These districts were created for very specific and unique purposes that go beyond regulating a water supply, and thus the regulatory requirements for transferring groundwater rights within these districts are unique.  Generally, though, most groundwater conservation districts have the authority to incur debt, levy taxes, charge for services, obtain easements and condemn property.  Tex. Water Code § 36.101 et seq.  Legislatively created districts may impose water use fees on pumping in the district, but general law districts do not have this authority.   Tex. Water Code § 36.205(c).  A GCD may impose additional fees for exporting water out of the district, but may not impose more restrictive permit conditions on transporters than it imposes on existing in-district users.  Tex. Water Code § 36.122.

Each GCD has the power to implement its statutory authority through rule-making and permitting. District rules may include well spacing and regulation of groundwater production – by means such as well production limits, limits based on acreage or tract size, rate of production limits, or “managed depletion” (an approach that aims to control the amount and rate of depletion district-wide over the long term).  Within certain constraints, a GCD may also regulate groundwater production in a manner designed to preserve “historic or existing use.”  Tex. Water Code § 36.116.  All wells are required to be permitted unless they are exempted by statute or the GCD’s rules.  Small wells, used solely for domestic and livestock purposes, wells used for oil and gas production, and wells existing at the time of the creation of the district are generally exempt from permitting, but still may be required to be registered with the district.  Tex. Water Code § 36.117.   Consequently, if land is within a GCD or a subsidence district, it is important to review the regulations of the district to determine any substantive or procedural requirements and limitations on the water rights owner’s (or lessee’s) ability to access and produce groundwater.   

Information and maps of groundwater conservation districts are available on the TWDB website: http://www.twdb.state.tx.us.  Copies of district rules and district management plans must generally be obtained from the district.

Landowners should also be aware of the new tools for groundwater management implemented by the Texas Legislature over the last ten years, as these processes and the results therefrom can affect the regulation of groundwater in a specific area of the state.  Each GCD is required to develop a comprehensive management plan that addresses various management goals, includes specific performance standards and detailed actions and procedures to carry out the plan, and estimates various aspects of the groundwater resources within the district.  Tex. Water Code § 36.1071(e).  However, GCDs do not follow aquifer boundaries and more than one district may have jurisdiction over a single aquifer. The TWDB, by rule, has designated “groundwater management areas” for aquifers across the state, to promote coordination among GCDs.  Tex. Water Code § 35.004.  GCDs are required to engage in a joint planning process with other GCDs within the same groundwater management area that share jurisdiction over the same aquifer, in order to adopt “desired future conditions” for the aquifer.  Even if a city is located within a so-called “white area” where there is presently no groundwater conservation district, the planning decisions adopted by the GCDs within the groundwater management area may affect the city’s planning and groundwater use. 

TCEQ has statutory authority to designate a “priority groundwater management area” if the area is currently experiencing, or anticipated to experience within the next 25 years, critical groundwater problems, such as shortages, contamination of groundwater supplies, and land subsidence through the withdrawal of  groundwater.  Tex. Water Code § 35.007.  Once an area is designated a priority groundwater area, the landowners within the area may either (i) create one or more general law GCDs, (ii) have the area annexed to an adjoining GCD, or (iii) create one or more GCDs through the legislative process.  Tex. Water Code § 35.012.

D.  
Practical Considerations for Water Rights Transactions


1.  
Severability and Marketing of Groundwater Rights


Groundwater rights may be severed from the surface estate and leased or sold to a party other than the owner of the surface estate.  There are two common types of groundwater lease arrangements: a) a long-term lease for a certain term of years; and b) a lease similar to an oil and gas lease, which would convey groundwater rights to a purchaser for a primary term (e.g., 5 to 10 years) and “for so long thereafter as groundwater is being produced in paying quantities.”  

Some factors to consider regarding whether to lease or purchase groundwater rights, or regarding what form of lease is more practical, include: a) willingness of property owners to lease or sell; b) escalation factors in lease arrangements; and c) requirements in lease arrangements to initiate groundwater production within a specific period of time and continue production to maintain the lease.

2.    
GCD Regulation and Permitting


Groundwater has become the currently favored source of water marketers, but presents its own challenges, not the least of which is the variety of regulatory regimes utilized by different groundwater conservation districts (GCDs).  One of the most significant aspects of evaluating a prospective lease or purchase of groundwater rights from within one or more GCDs is the permitting implications of the transaction, based on each district’s rules and management plan.  Important issues for a purchaser’s (or lessee’s) consideration include:

· Does the transaction involve the purchase or lease only of production rights of the groundwater, or of existing permitted rights?

· Are there any existing permits (production, drilling, etc.) that can be transferred to the purchaser?   If so:
· Do the terms or other limitations on those permits need to be amended to meet the purchaser’s needs?
· How and when should the transfer be completed, in relation to the closing?
· Do the district’s permitting requirements allow for adequate production, including exportation of groundwater if desired, by the purchaser, and for a sufficient term? 
· Are there any restrictions on changing the purpose or place of use of the groundwater?
· Are the district’s fees (e.g., for water use or export) prohibitive?
· Are there any aspects of the district’s rules that affect the relative advantage of well field design, or amount of contiguous acreage included in the permit?
· How might the district’s procedural rules affect the timing of the project?

3.  
Other Due Diligence 


Among the other issues that the purchaser (or lessee) of groundwater rights should consider in relation to a transaction are the following:


· What types of legal or technical (hydrological, well field design, appraisals, surveys, etc.) advice or data are necessary prior to closing on the transaction, and how should the closing be conditioned on the results of such analysis?

· Are there other regulatory entities or political subdivisions, in addition to a groundwater conservation district, that affect the viability of developing the particular groundwater resource (e.g., U.S. Fish and Wildlife Service, Army Corps of Engineers, TCEQ)?

· What method of pricing the groundwater rights is most appropriate for the transaction (e.g., based on amount of production, a flat price per acre, or pricing based on hydrological analysis estimating the saturated thickness of groundwater under the surface)? 

· To what extent, if any, will groundwater rights be reserved to the owner of the surface estate?

· What types of easement rights will be required to make use of the groundwater rights?

· What existing uses are being made of the surface (e.g., agricultural, oil and gas production, utility easements) that might affect the purchaser’s development of the groundwater rights, and that should be restricted by the transaction?

· Are there liens on the property that should be (partially) released and subordinated (with respect to the groundwater rights) as part of the transaction?

· What is required to get the water to its place of use?

· Does the source of financing the project (e.g., certain TWDB programs) affect the amount of water rights that must be acquired, or other terms of the transaction?

· Is it necessary to condition closing (on a purchase transaction) based on, e.g., the ability to secure appropriate permits or financing? 
4.
Recording 


For groundwater rights transactions, the deed, easement, and/or lease (and, if applicable, lien-related documents), should be recorded in the county or counties in which the surface estate is located.  

IV. 
SURFACE WATER

Although in most cases surface water in Texas is owned by the State, nonetheless transactions for the purchase of rights to use that water are quite common.  Because most stream segments in Texas are already fully appropriated or even overappropriated, the market relating to existing water rights is necessarily more dynamic.  Relatedly, but beyond the scope of this paper, many individuals and other entities enter into water supply contracts to meet their needs for municipal, industrial, agricultural, or other uses.  This section addresses the nature of surface water rights under Texas law, the requirements for obtaining a new or amended surface water right from the TCEQ, and some practical considerations in surface water rights transactions.

A.  
State Ownership of Surface Water


Surface water, generally, is owned by the State and available for use pursuant to the statutory appropriation process.  Section 11.021(a) of the Texas Water Code defines “state water” as follows:

The water of the ordinary flow, underflow, and tides of every flowing river, natural stream, and lake, and of every bay or arm of the Gulf of Mexico, and the storm water, floodwater, and rainwater of every river, natural stream, canyon, ravine, depression, and watershed in the state is the property of the state.

Navigable streams – any stream retaining an average width of thirty feet from its mouth, measured from cut bank to cut bank – are generally considered watercourses, and thus these waters are subject to appropriation.  Tex. Nat. Res. Code § 21.001(3).  The State holds the waters of navigable streams in trust for the public and, therefore, they are subject to appropriation.  In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the Guadalupe River Basin, 642 S.W.2d 438 (Tex. 1982).  The State also owns the river bed, the lands underlying navigable streams.  See State v. Bradford, 121 Tex. 515, 50 S.W.2d 1065 (1932).


Under some circumstances, the landowner may have more or different rights to surface water:

Domestic and livestock exemption.  The use of water for domestic and livestock purposes is generally exempt from state water rights administration.  Without obtaining a permit a person may construct on his or her own property a dam or reservoir (up to 200 acre-feet in capacity) for domestic and livestock purposes.  Tex. Water Code § 11.142.  Similarly, a person, other than a commercial enterprise, may also construct a reservoir of this size without a permit for fish and wildlife purposes. Tex. Water Code § 11.142(b).
Diffused surface water.  Diffused surface water is water on the surface of the land, such as rainfall runoff, that has not yet entered a watercourse.  A watercourse is a channel, with a well-defined bed and banks, in which water flows as a stream and has a permanent source of supply.  Hoefs v. Short, 114 Tex. 501, 273 S.W. 785 (1925).  Diffused surface waters are the property of the owner of the soil until they enter a watercourse, at which point diffused surface water is transformed legally to public property (state water or riparian water).  Turner v. Big Lake Oil Co., 128 Tex. 155, 96 S.W.2d 221 (1936); Motl v. Boyd, 116 Tex. 82, 286 S.W. 458 (1926).    
Developed water.  “Developed water” refers to water augmenting the natural streamflow that has been made available through artificial means, e.g., an imported surface water supply or groundwater pumped to the surface.  Generally, water that is legally reduced to possession and still under the physical control of the owner of an artificial conveyance system is subject to sale or further use by the owner of the system, so long the water does not escape his control and rejoin a watercourse.  Guelker v. Hidalgo County WCID No. 6, 269 S.W.2d 551 (Tex. Civ. App.—San Antonio 1954, writ ref’d n.r.e.).

B.  
General Types of Surface Water Rights

1.  
Appropriative Water Rights

In Texas, the appropriation doctrine has developed over more than a century of legislation.  The water right – in the form of a permit, certificate of adjudication, or certified filing – is a right of use and is precisely defined, with the State authorizing the use of water in a specific amount, by diversion from a watercourse at a definite location, for a particular purpose, and for use on a particular tract of land.  It is unlawful to willfully take, divert, or appropriate any state water for any purpose without first complying with all applicable requirements of Chapter 11 of the Water Code.  Violators are also subject to civil and administrative penalties.  Tex. Water Code §§ 11.081, 11.082, 11.0842-.0843.


Under the doctrine of seniority or “first in time, first in right,” each water right is assigned a specific priority date.  During times of shortage, this system determines the allocation of water among appropriators from the same source of supply with relative priority dates.  Tex. Water Code § 11.027.  A senior right holder is entitled to fully exercise his or her right before junior rights receive any water.  It should be noted, however, that the seniority system does not apply in the Rio Grande Valley.  The type of water right (i.e., municipal, industrial, Class A irrigation, Class B irrigation, etc.) governs who is entitled to water during times of shortage.
Beneficial use is another principal concept in the appropriation doctrine.  A permit authorizing use of state water under the appropriative system is a license.  To the extent the appropriator actually puts the water to beneficial use, the appropriation is perfected and becomes a vested property right.  Tex. Water Code §§ 11.025-.026.


Even within the framework of appropriative rights, there are various limitations on a landowner’s rights to use surface water, including the following:   



Damage to other property.  No person may divert or impound the natural flow of surface waters in the state in a manner that damages property of another by the overflow of the diverted or impounded water.  If property is injured by such an unlawful diversion or impoundment, the injured property owner may recover damages from the liable party. Tex. Water Code § 11.086.


Eminent domain for municipal use.  Section 11.033 of the Texas Water Code provides that municipalities and other governmental agencies can exercise the power of eminent domain to acquire water or property devoted to uses other than municipal and domestic purposes.  Although this eminent domain provision has not been repealed or amended, the 78th Legislature amended the Property Code to impose various additional requirements on condemnation of water rights by municipalities and to provide for separate valuation of groundwater rights in excess of the market value of the fee simple estate.  Tex. Prop. Code §§ 21.0121, 21.0421.


Cancellation of water rights.  Although a perfected water right is considered a vested property right, with notice and hearing the TCEQ may cancel a water right in whole or in part based upon ten years of total nonuse immediately prior to the cancellation proceeding.  Tex. Water Code §§ 11.172, 11.173(a); Texas Water Rights Comm’n v. Wright, 464 S.W.2d 642 (Tex. 1971).  There are now certain statutory exemptions from cancellation, including for water rights dedicated to certain conservation programs, see, e.g., Tex. Water Code  § 11.173(b), and the TCEQ may find “justified nonuse,” for example in cases where the water right is being made available for private marketing or reserved for environmental use.  Tex. Water Code § 11.177(b).
2.  Riparian Rights

A riparian water right is a right of water use recognized at common law, which entitles the owner of property adjacent to a watercourse to make “reasonable” use of the normal flow of the stream.  These rights are not quantified.  A riparian property owner may impound and use any amount of water that is reasonably necessary, for any reasonable purpose; however, he or she may not unreasonably interfere with the uses of other riparian water users.  A riparian landowner may sell the water for use off-site of the riparian property, provided that the off-site use does not prejudice other riparian water users.  Riparian rights holders may separate, by express conveyance, their riparian water rights from the riparian land.  Watkins Land Co. v. Clements, 98 Tex. 578, 86 S.W. 733 (1905).  On rivers for which the State has completed the water rights adjudication process, the distinction between riparian rights and appropriative rights has been removed and riparian rights have been converted into appropriative rights for all practical purposes.

3.  Civil Law Water Rights

Before the Republic of Texas adopted the common law, land grants from the sovereign were governed by civil law — either the law of Mexico or colonial Spain.  These laws therefore determine the water rights relating to property originally granted under civil law.  If a civil law grant expressly includes a grant of water with the land, there is a legally recognizable water right.  If not expressly granted, it is presumed that the sovereign retained the water rights when it made the land grant, and thus those water rights ultimately pass to the State of Texas.  State v. Valmont Plantations, 346 S.W.2d 853 (Tex. Civ. App.—San Antonio 1961), opinion adopted 163 Tex. 381, 355 S.W.2d 502 (1962).  Like riparian rights, civil law water rights are subject to the water rights adjudication process, and thus have been quantified and merged with appropriative rights through that process.

C.  
Water Rights Adjudication and Administration

The Texas Water Rights Adjudication Act provides the mechanism for the State to quantify and compile the various sorts of water rights, i.e., civil law water rights, riparian water rights, certified filings, and permits.  Tex. Water Code §§ 11.301-.341.  The final decree in each water rights adjudication is final and conclusive as to all existing and prior rights and claims to the water rights in the adjudicated stream or segment, and is binding on all claimants to water rights outside that stream or segment.  Tex. Water Code § 11.322(d).  This statute is the exclusive means by which water rights may be recognized in Texas, and thus courts cannot recognize equitable water rights based on good faith prior use.  In re Adjudication of Water Rights of the Brazos III Segment, 746 S.W.2d 207 (Tex. 1988).  Nearly all the general stream adjudications for Texas have been completed, with proceedings recently completed for the last remaining river segment, the Upper Rio Grande.  


The TCEQ administers adjudicated water rights through a watermaster and a watermaster advisory committee appointed for each water division.  Tex. Water Code §§ 11.325-.3261.  The watermaster divides the water of the streams (or other sources of supply) of his division based on the adjudicated water rights, and regulates controlling works and diversion works in times of shortage in order to protect existing water rights, prevent waste, and prevent practices in excess of adjudicated rights.  Tex. Water Code § 11.327.   Currently, there are watermaster programs only for South Texas, the Rio Grande, and the Concho River.    

D.  
Obtaining a Surface Water Right 


A person desiring to appropriate surface water must obtain a permit from the TCEQ.  Tex. Water Code §§ 11.022, 11.121.  (TCEQ also issues several types of more restrictive permits authorized by other provisions of the Texas Water Code, such as seasonal permits, temporary permits, and emergency permits.)  The permit or amendment may be granted only if, after filing a proper application, paying the required fees, and notice and hearing, the applicant shows that:  (1) unappropriated water is available in the source of supply; (2) the proposed appropriation:  is intended for a beneficial use, does not impair existing water rights or vested riparian rights, is not detrimental to the public welfare, considers various environmental and water quality assessments required by statute, and addresses a water supply need in a manner consistent with the state water plan and the relevant approved regional plan(s); and (3) reasonable diligence will be used to avoid waste and achieve water conservation.  Tex. Water Code § 11.134(b).  Each of these requirements is discussed briefly below:   

  
Availability of unappropriated water.  “Unappropriated water” must be available in the source of supply, which the Texas Supreme Court has held to mean the amount of water remaining after taking into account complete satisfaction of all existing uncancelled permits and filings valued at their recorded levels.  Lower Colo. River Auth. v. Texas Dep’t of Water Resources, 689 S.W.2d 873 (Tex. 1984).  TCEQ’s Water Availability Models (“WAMs”) for each river basin in the state and its regulatory criteria determine how frequently water must be available to support a finding that unappropriated water is available for appropriation.  


Beneficial use.  The Texas Water Code recognizes various purposes for which state water may be appropriated, stored, or diverted, and ranks those uses by preferences, to be used in permit issuance:  domestic and municipal, agricultural and industrial, mining, hydroelectric power, navigation, recreation, public parks, game preserves, and “any other beneficial use.”  Tex. Water Code §§ 11.023(a)-(b), § 11.024.  The TCEQ may grant a water right application only if the proposed appropriation “is intended for a beneficial use.”  Tex. Water Code § 11.134(b)(3)(A).  


Non-impairment of existing water rights.  The TCEQ may grant a water right (or amendment) application only if the proposed appropriation does not impair existing water rights or vested riparian rights.  Tex. Water Code § 11.134(b)(3)(B).  To the extent the proposed appropriation would impair water availability for existing downstream rights, the Commission may include restrictions, such as minimum streamflow restrictions, on the diversion and use of water in the new permit.  


Public welfare.  The TCEQ may grant a water right only if it finds that it would not be “detrimental to the public welfare.”  Tex. Water Code § 11.134(b)(3)(C).  Under the Commission’s rules, this very broad requirement includes consideration of environmental, social and economic impacts of the proposed appropriation.  30 T.A.C. § 297.46.


Conservation and drought contingency requirements.  The TCEQ may grant a water right application only if the applicant has provided evidence that reasonable diligence will be used to avoid waste and achieve “water conservation,” as that term is defined by statute.  Tex. Water Code § 11.134(b)(4), § 11.002(8).  With few types of exceptions, such as applications for emergency use, temporary use, or to impound water solely for in-place use, an applicant for new or amended water rights must now submit a water conservation plan and adopt reasonable conservation measures, with varying criteria for such plans depending on the water use.  Tex. Water Code § 11.1271.  In addition to conservation plans, wholesale and retail public water suppliers and irrigation districts must develop and submit drought contingency plans relating to their water rights, to be implemented during periods of water shortages and drought.  Tex. Water Code § 11.1272(a).


Other Requirements.  The TCEQ may grant an application for a water right or amendment only if the proposed appropriation addresses a water supply need in a manner consistent with the state water plan and the relevant approved regional water plan(s), unless the Commission waives this consistency requirement.  Tex. Water Code §§ 11.134(b)(3)(E), 11.1501.  Information regarding each of the 16 regional water plans can be found on the “Planning” page of TWDB’s website, http://www.twdb.state.tx.us.       

Various other statutory provisions require the TCEQ to consider environmental and conservation impacts of water rights applications, including: the effects, if any, of the issuance of the permit on groundwater or groundwater recharge, Tex. Water Code § 11.151; the effects, if any, on the bays and estuaries of Texas, Tex. Water Code § 11.147(b); and permit conditions necessary to maintain existing instream uses, the water quality of the river or stream to which the permit would apply, Tex. Water Code § 11.147(d), § 11.150, and fish and wildlife habitats, Tex. Water Code § 11.147(e), § 11.152.  

The Texas Parks and Wildlife Department (“TPWD”) also has significant authority relating to certain environmental aspects of water rights applications.  The TCEQ must send a copy of every water rights permit application to the TPWD, which is entitled to participate in hearings on such applications, and whose information and evidence presented must be considered by the TCEQ in making a final decision on a water right application.  Tex. Water Code § 11.147(f).  


A prospective buyer or seller of water rights as part of a real estate transaction must take special note if the water is intended to be taken or diverted from one watershed, or river basin, to another, as special TCEQ authorization must be obtained prior to any such “interbasin transfers,” and there are criminal penalties for taking or diverting water in violation of this statute.  Tex. Water Code § 11.085.  The legislature has sought to balance the interests of the basin of origin and the receiving basin.  Tex. Water Code § 11.085(k)-(l); San Antonio v. Texas Water Comm’n, 407 S.W.2d 752 (Tex. 1966).  Because newly authorized interbasin transfers have junior priority to all other water rights granted prior to filing the transfer application, Tex. Water Code § 11.085(s), the feasibility of an interbasin transfer from existing water rights is severely limited.  

E.  
Practical Considerations for Water Rights Transactions
 


1.  
Severability and Marketing of Surface Water Rights

Water rights may or may not be appurtenant to a specific tract of land.  Rights to state-owned surface water, arising from either permit or certificate of adjudication, may be transferred as an easement that passes with title to the land or may be transferred separately from the land.  Tex. Water Code § 11.040(a); Strayhorn v. Jones, 300 S.W.2d 623, 634 (Tex. 1957).  Title to private water rights (see discussion above distinguishing these from “state water”) will pass automatically with title to the land unless the water rights have been previously sold or conveyed to some third party or are specifically reserved by the grantor.  See Fleming Found. v. Texaco, 337 S.W.2d 846, 850 (Tex.. Civ. App. – Amarillo 1960, writ ref’d n.r.e.); Graham v. Kuzmich, 876 S.W.2d 446, 449 (Tex. App. – Corpus Christi 1994, no writ).      

For marketing of surface water rights in Texas, there are significant restrictions on interbasin transfers, as discussed above. Within a river basin, water transfers and marketing by regional suppliers such as river authorities is relatively straightforward.  Difficulties may arise, however, when these transactions require amendment of an existing water rights permit, particularly if there are potential issues of impairment of existing senior water rights or environmental impacts.  Nonetheless, there is an active market for surface water rights in some parts of Texas, particularly in the Rio Grande Valley.  It should be noted that the transfer of water rights in the Rio Grande Valley is governed by TCEQ rules that are unique to the basin.  Practitioners should fully understand those rules before beginning negotiations for the sale or purchase of surface water rights.  


2.    
TCEQ Permitting


In cases where an applicant is seeking a new or amended water right, the requirements outlined generally above will govern the substantive and procedural aspects of TCEQ’s consideration of the application.  For transactions to sell or lease an existing water right, however, there may be other TCEQ requirements that must be satisfied, which could include the following:

· Do the TCEQ rules require actual amendments of the water right as a result of the transaction (e.g., diversion point, place and/or purpose of use)?
· If so, will notice and hearing be required?  If so, is there any potential for opposition from other interests within the basin?
· Even if not, must the contract and/or the deed for the transaction be submitted to TCEQ for its records?
· Do any special rules or procedures apply, for example for transactions within the jurisdiction of a watermaster program?   

3.  
Other Due Diligence


There are other issues that the purchaser (or lessee) of surface water rights should consider in relation to a transaction, including the following:

· What types of legal or technical (e.g., engineering) advice are necessary prior to closing on the transaction, and how should the closing be conditioned on the results of such analysis?

· How much water is needed for the proposed project, in terms of firm yield requirements, and over what period of time?  

· Are the existing rights valid and properly perfected?

· Can the relative priority of the water right be determined through examination of county deed records and/or TCEQ records?

· What do TCEQ’s records of existing water rights in the stream segment or basin reveal that might affect the desirability of the transaction?

· What types of easement rights will be required to make use of the surface water rights?

· What is required to get the water to its place of use?

· Are there other types of permits (e.g., bed and banks) that must also be obtained, relating to plans for transportation and storage of the water?

4. Recording 


Transfers of ownership of surface water rights must be reported to the TCEQ.  Tex. Water Code § 11.122.  A change of ownership form, TCEQ Form 10204, may be downloaded from the Commission’s website, http://www.tceq.state.tx.us.  This change of ownership form initiates the transfer process at TCEQ, which is not complete until an approval letter or amended permit is issued to the new owner.      

Surface water rights permits that are conveyed must be recorded with the county clerk of each county in which the appropriation is made.  Tex. Water Code § 11.136(a).  This means at least the county in which the point of diversion is located, and it is advisable to also record in the county of place of use of the water.  In most cases, a certificate of adjudication must be similarly recorded in each applicable county.  Tex. Water Code § 11.324(a).  For water rights within the jurisdiction of the Rio Grande Watermaster, however, his office is the official recorder and repository for all instruments in connection with such water rights.   
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