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The Americans With Disabilities Act (“ADA”), 42 U.S.C. §12101, et. seq., prohibits discrimination in employment against a qualified individual with a disability because of the person’s disability.  This prohibition applies in these contexts:

· job application procedures;

· the hiring, advancement, or discharge of employees;

· employee compensation;

· job training; and

· other terms, conditions, and privileges of employment

42 U.S.C. § 12112 (a).  The term “discriminate” is defined by the ADA and includes a failure to make reasonable accommodations to the known physical or mental limitations of an otherwise qualified individual with a disability who is an applicant or an employee.  Reasonable accommodation does not have to be provided if the employer can demonstrate that making the accommodation would impose an undue hardship on the operation of the business of the employer.  42 U.S.C. § 12112 (b) (5) (A).  

The focus of this paper is an examination of the employer’s duty to provide a reasonable accommodation.  For that reason, it is presumed that a qualified individual with a disability has requested an accommodation.

ADA regulations define “reasonable accommodation” as these three activities:

· Modifications or adjustments to a job application process that enable a qualified applicant with a disability to be considered for the position such qualified applicant desires; or

· Modifications or adjustments to the work environment, or to the manner or circumstances under which the position held or desired is customarily performed, that enable a qualified individual with a disability to perform the essential functions of that position; or

· Modifications or adjustments that enable a covered entity’s employee with a disability to enjoy equal benefits and privileges of employment as are enjoyed by its other similarly situated employees without disabilities.

29 C.F.R. § 1630.2 (o).  The purpose of a reasonable accommodation is to remove workplace barriers that prevent an employee from being able to perform his or her job.  These barriers may be physical or may be procedures or processes.  Specific examples of reasonable accommodations include making existing facilities accessible; job restructuring; part-time or modified work schedules; acquiring or modifying equipment; changing tests, training materials, or policies; providing qualified readers or interpreters; and reassignment to a vacant position.  A reasonable accommodation would not include eliminating an essential function of the job, lowering production standards, furnishing personal use items, furnishing disability aids that are also needed off the job, excusing a violation of a uniformly applied conduct policy that is job-related and consistent with business necessity, or any change that would result in an “undue hardship.”

An undue hardship is a SIGNIFICANT difficulty or expense considered in light of certain statutory factors.  Those factors are:

· The nature and net cost of the accommodation;

· The overall financial resources of the facility involved, the number of employees at the facility, and the effect on expenses and resources;

· The overall financial resources of the employer, the overall size of the business with respect to the number of employees, and the number, type, and location of facilities;

· The type of operation of the employer; and 

· The impact of the accommodation on the operation of the facility, including the impact on the ability of other employees to perform their duties and the impact on the facility’s ability to conduct business.

42 U.S.C. § 12111 (10); 29 C.F.R. § 1630.2 (p).  Generalized conclusions will not suffice to support a claim of undue hardship.  Rather, undue hardship must be based on an individualized assessment of current circumstances that show that a specific reasonable accommodation would cause significant difficulty or expense taking into consideration the statutory factors.  Further, if a proposed accommodation poses an undue hardship, an employer has the obligation to explore whether there is an alternative accommodation that would be effective and would not pose the same hardship.


The burden of proof on undue hardship is with the employer.  An employer must be able to demonstrate to the court that it actually conducted the individualized assessment that the law requires, what the analysis revealed, and why the results lead to the conclusion that an undue hardship would result.  In short, simply declaring a requested accommodation to be too expensive or too difficult will not be adequate if the employer is asserting the defense of undue hardship.  The employer has to conduct an evaluation that can be demonstrated to a court.
Evaluating Whether a Reasonable Accommodation

Is Required to be Provided

In determining whether a reasonable accommodation should be provided in a given circumstance, an employer should consider the following factors:

· It is the employee’s responsibility to request an accommodation.  The request need not be in writing and does not have to refer to the ADA or to mention the word “accommodation.”  All that is required is that the employee request a change or adjustment at work for a medical reason.  

· The request for an accommodation triggers the employer’s duty to engage in an informal interactive process.  The purpose of the informal interactive process is to determine whether the employee has a disability and, if so, what type of accommodation is required to enable the employee to do the job.  When the employee’s disability is obvious or has previously been confirmed by a health care provider, this interactive process will entail the employer asking relevant questions about the requested accommodation and possible alternatives.  The employer may also ask questions that pertain to the employee’s functional limitations if these have not previously been established.  When the employee’s disability is not apparent and has not previously been documented by a health care provider, the interactive process will result in questions that pertain to the nature of the disability, the expected duration of the disability, the problems posed by the workplace, and the employee’s functional limitations.  The ADA does not have a medical certification procedure such as is contained in the FMLA.  Nevertheless, the EEOC recognizes an employer’s ability to request reasonable documentation to establish the existence of a disability and the person’s functional limitations if they are not apparent.  

· The employer’s efforts to initiate and pursue the interactive process should be documented.   Once the need for an accommodation is established, the accommodation should be promptly provided.  

· The employer may choose among reasonable accommodations.  The preference of the individual with a disability should be given primary consideration.  However, the employer providing the accommodation has the ultimate discretion to choose between effective accommodations.

· An employer has no authority to require an employee to accept an accommodation that the employee does not want, but refusal to accept an effective reasonable accommodation may make the employee disqualified for the job.
What Types of Accommodations Might be Reasonable

In the Job Application Process?


An employer may inform all applicants of what the hiring process involves and ask if a reasonable accommodation is needed for the process.  Reasonable accommodations in the application process may include:

· Providing written materials in accessible formats, such as large print, Braille, or audiotape;

· Providing readers or sign language interpreters;

· Ensuring that recruitment, interviews, tests, and other components of the application process are held in accessible locations;

· Providing or modifying equipment or devices; and

· Adjusting or modifying application policies and procedures.


Before a conditional offer of employment is made, an employer should not ask if a reasonable accommodation will be needed to perform the job unless the applicant’s disability is obvious or the applicant informs the employer of a disability.


After a conditional offer of employment is made, an employer may ask all offerees in that job category if an accommodation will be needed in connection with the job.
What Types of Accommodations Might be Reasonable

In the Work Environment?


Reasonable accommodations related to job performance include:

· Job restructuring.  This would be shifting responsibility to other employees for minor or marginal job tasks that an employee is unable to perform because of a disability or altering when and/or how a job task is performed.  An employer may take away some duties as an accommodation and may also ask that employee to take on other duties that the employee is able to perform.

· Leave time.  Allowing an employee to take accrued leave or unpaid leave is a form of reasonable accommodation.  

· A modified or part-time schedule.  This can involve adjusting arrival or departure times, providing longer or more frequent breaks, altering when certain job tasks are performed, and allowing the use of paid or unpaid leave.

· Modification of workplace policies.

· Reassignment to a vacant position.  If an employee can no longer perform his or her job because of a disability, the employer must reassign the person to a vacant position if the employee is qualified for the position and the position is equal in pay and status to the position that the employee held or to one that is as close as possible in terms of pay and status if an equivalent position is not available.  A “vacant” position is one that is available when the employee asks for reasonable accommodation or that will soon be available (as within the next month).  The employer is not required to create a position or create a vacancy for the employee.  The employer is not required to promote the employee in order to put the employee in a vacant position.

What Types of Accommodations Might be Reasonable with Respect to 

Benefits and Privileges of Employment?


Employers must provide reasonable accommodations for employees with disabilities so that they can enjoy benefits and privileges of employment equal to those enjoyed by similarly situated employees without disabilities.  “Benefits and privileges of employment” include employer-sponsored activities such as training, services, parties and social functions and communications.  At a minimum, an employer must insure that work facilities, training facilities, break rooms, restrooms, locations for special business social functions, etc. are accessible to employees with a disability.
What Can an Employer Tell Other Employees

About Granting an Accommodation Request?


The ADA requires that medical information regarding employees with disabilities be held confidential by the employer.  As a rule, this requires employers to keep all information concerning the medical condition or history of its applicants and employees confidential.  There are limited exceptions to this rule.  For example, the EEOC recognizes that it is acceptable to:
· Advise supervisors and managers about necessary restrictions

on the work or duties of the employee and about necessary accommodations; 

· Tell first aid and safety personnel if the disability

might require emergency treatment; and

· Provide, on request, relevant information to government officials investigating compliance with the ADA.

If a co-worker raises a question regarding why another employee appears to be receiving a special benefit, an employer may not disclose that it is providing a reasonable accommodation for a particular individual.  The EEOC takes the position that a statement that an individual is receiving a reasonable accommodation discloses that the individual probably has a disability because only individuals with disabilities are entitled to reasonable accommodation under the ADA.  In guidance provided by the EEOC, an employer is directed to respond to co-worker questions by explaining that the employer is acting for legitimate business reasons or in compliance with federal law.  Anything more than these statements could result in a violation of the ADA for breacing the Act’s privacy provisions.

Conclusion

When a qualified individual with a disability requests an accommodation to enable him or her to perform the functions of the job, the employer must engage in an interactive process to determine whether an accommodation is required and what type of accommodation is required.  Once the need for an accommodation is established, the employer must provide a reasonable accommodation expeditiously unless to do so would result in undue hardship.
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